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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity 
xchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.), and the United States Warehouse 
Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially in the order in 
which they appear herein as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A. D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws ad- 
ministered by the Department will be published herein. 
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AGRICULTURE DECISIONS 


BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


(No. 8578) 


In re JESSE R. STALKER, d/b/a STALKER’S DAIRY. AMA Docket 
No. 27-146. Decided August 5, 1963. 


Prior Decision Reversed 


The ruling of February 16, 1962, is reversed and the market administrator is 
ordered to rescind the billings issued to the petitioner. 


Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL DECISION AND ORDER 


This is a proceeding under Section 8c(15) (A) of the Agricul- 
tural Adjustment Act (1933), as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.). On February 16, 1962 (21 
A.D. 93), a ruling was made to the effect that the market admin- 
istrator for Order No. 27: acted validly in cancelling petitioner’s 
designation as a producer-handler under the order because of 
receipts by petitioner from another handler of cream which was 
not “packaged” within the meaning of § 927.15(c) (4) of the 
order. 


The ruling made was appealed under section 8c(15) (B) of the 
act to the United States District Court for the Northern District 
of New York. On February 6, 1963, Judge Brennan entered a 
memorandum decision and order remanding the proceeding to the 
Secretary of Agriculture for further consideration. The decision 
reads in part: 


“Plaintiff now moves to remand the proceeding of this 
action to the Secretary of Agriculture. The bases of the 
motion seem to rest ... (c) that the definition of the 


1 Effective January 1, 1962, renumbered as Order No. 2 (26 F.R. 12752), but we shall call it 
Order No. 27 herein. 
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word ‘packaged’ in paragraph 2 of the conclusions 
should be clarified in that same is vague, made in the 
alternative and is insufficient as a guide to producer- 
handlers who may be involved. 


“This court is of the opinion that the above conten- 
tions have enough substance to warrant the exercise of 
the court’s discretion and to grant the motion to remand 
at this stage. The motion will therefore be granted, the 
proceeding remanded for further consideration by the 
Secretary as to the above matters and as to those which 
may be more specifically referred to below. 


“A determination should be made as to whether the 
petition, filed by the plaintiff, raises issues as to the 
authority of the Secretary to regulate a producer- 
handler with respect to the milk produced by him 
and/or the legality of the procedure involved in the pro- 
mulgation of the amendment, effective September 1, 
1958. 


“If it is held that the petition does not raise either of 
the above issyes, then any question as to the amend- 
ment of the petition and the receipt of additional evi- 
ence should be determined on this remand. If it be held 
that either of the above issues is properly raised, then 
the fact sources of the Secretary’s authority and/or the 
fact sources, establishing the legality of the amendment, 
should be found. 


“The second paragraph of the conclusions in the present 
decision should be clarified and the word ‘packaged’ de- 
fined. 


“The remand herein is not limited to the items referred 
to above and additional evidence may be received and 
other findings and determinations made as the Secre- 
tary may deem appropriate... .” 


As we noted in the ruling of February 16, 1962, § 927.15 (c) (4) 
of the amended order as it appeared in the recommended promul- 
gation decision and proposed order (see Finding of Fact 8 in the 
decision of February 16, 1962) provided for cancellation of a 
producer-handler designation where the producer-handler re- 
ceived any fluid skim milk or cream from another handler for 
more than two months in a six-month period. The provision for 
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allowing an exemption for not more than an average of 10 pounds 
per day of “packaged” fluid skim milk or cream was added at 
the final stage apparently in response to exceptions filed by Bey- 
Lea Dairy, Toms River, New Jersey, and Max Yasgur, Bethel, 
New York, both producer-handlers. These producer-handlers 
sought to obtain an exemption of enough of these products for 
delivery to their customers on their routes along with fluid whole 
milk. For example, the exceptions filed on behalf of Max Yasgur 
said “. .. He must purchase his by-products such as skim milk, 
buttermilk, sweet and sour cream and chocolate milk in completed 
packages from other dealers. .. .”” [Emphasis supplied.] The kind 
of exemption requested was granted in the final decision and 
order. There is nothing, however, in the promulgation record in- 
dicating any particular reason for requiring that the small 
amount of exempted skim milk or cream be received in “pack- 
aged” form. The promulgation decision (23 F.R. 6050-6052) has 
only this to say about the exemption: 


“Receipts of packaged fluid skim milk or cream up to 
an average of 10 pounds per day shall not be counted for 
these purposes. These limited exceptions to the require- 
ment that a producer-handler handle only milk, skim milk 
or cream from his designated production resources and 
facilities will provide needed flexibility but at the same 
time will not permit producer-handlers to balance out 
of the pool to an extent detrimental to the interests of 
other producers.” [Emphasis supplied.] 


It would seem, then, that the purpose of the exemption, or at 
least the principal purpose, was to permit receipts of small 
amounts of cream or skim milk from other handlers for distribu- 
tion on routes by the producer-handler. The allowed amounts 
were not exceeded by the petitioner. 


It is to be noted, also, that whereas the word “packaged” was 
used in the exemption provided in § 927.15(c) (4), the words 
“consumer packages” were used at the same time in § 927.44. 
There is of course no definition of “packaged” in the order itself 
and the rules and regulations under the act defining “packaged” 
relate by their terms only to the accounting for milk by handlers. 


Considering the context of the adoption of the 10-pound ex- 
emption, the main objective of the exemption, the imprecision of 
the word “packaged,” the drastic consequences of a breach of 
the requirements, that is, loss of producer-handler status for an 
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entire year, and in view of the court’s memorandum decision and 
order of remand, we conclude that the petitioner should be 
granted the relief requested and that the market administrator 
should be ordered to rescind the billings issued to the petitioner. 


ORDER 


The billings to petitioner as the result of the cancellation of his 
producer-handler designation shall be rescinded by the market 
administrator. 


27-150. Decided August 7, 1963. 


Stay Order 


Decision by Thomas J. Flavin, Judicial Officer 


a 


STAY ORDER 


In these proceedings under Section 8c(15) (A) of the Agricul- 
tural Adjustment Act (1933), as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.), an order was issued July 23, 
1963, dismissing the petitions. On August 6, 1963, counsel for 
petitioner filed, in effect, a petition for reconsideration of the 
order of July 23, 1963. Accordingly, the order of July 23, 1963, 
is hereby stayed pending the issuance of a further order in these 


(No. 8579) 
In re FITCHETT BrRos., INC. AMA Dockets No. 27-124 and No. 
proceedings. 


(No. 8580) 


In re BAY STATE ICE CREAM COMPANY. AMA Docket No. M 1-1. 
Decided August 14, 1963. 


Amended Petition Accepted 


Decision by Thomas J. Flavin, Judicial Officer 
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ORDER ACCEPTING AMENDED PETITION 


Respondent filed an application to dismiss the petition filed 
herein for failure to comply with certain requirements of the 
rules of practice (7 CFR 900 et seq.). Petitioner filed a memo- 
randum of opposition to the application to dismiss and at the 
same time filed a motion to amend its petition and an amended 
petition correcting the deficiencies of the original petition. Ac- 
cordingly, the application to dismiss has become moot, the motion 
to amend is granted and the amended petition is considered filed 
in lieu of the original petition. 


(No. 8581) 


In re EUGENE M. OLSON AND THELMA JRENE OLSON d/b/a OLSON 
Darry. AMA Docket No. 104-1. Decided August 22, 1963. 


Leasing Arrangement — Loss of Producer-Handler Status 


Because of the leasing arrangements of petitioners, petitioners lost their 
status as a producer-handler and became a fully regulated pool handler. 
Milk marketed by a producer-handler is exempt from classification and 
pricing only if the production facilities are the personal enterprise of and 
are operated at the personal risk of such person. 

May and Dees, of Tucson, Arizona, for petitioners. Mr. John A. Campbell, for 
respondent. Mr. John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


In this proceeding under Section 8c(15)(A) of the Agricul- 
tural Adjustment Act (1933), as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.), Hearing Examiner John 
Curry issued a recommended decision containing proposed find- 
ings of fact and conclusions to the effect that the petition be dis- 
missed. The petitioners did not file exceptions thereto. The hear- 
ing examiner’s recommended decision and order are adopted as 
the final decision and order and the petition is dismissed. 


HEARING EXAMINER’S RECOMMENDED DECISION 
PRELIMINARY STATEMENT 
This is a proceeding under Section 8c(15) (A) of the Agricul- 
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tural Marketing Agreement Act of 1937, as amended (7 U.S.C. 
601 et seq.), hereinafter called the act. The issue is whether the 
petitioners who had been classified as a producer-handler under 
Federal Milk Order No. 131 (numbered 104 prior to January 1, 
1962) lost that status and became a fully regulated pool handler 
because they leased cows from other persons and distributed the 
milk obtained from such cows with the milk obtained from their 
own production. 


An application for interim relief was filed by petitioners on 
April 3, 1961, and was denied by the Judicial Officer on April 
26, 1961 (20 A.D. 305). On May 4, 1961, respondent filed his 
answer to the petition. 


On January 17, 1963, a hearing was held before John Curry, 
Hearing Examiner, United States Department of Agriculture, at 
Tucson, Arizona. The petitioners were represented by Willis R. 
Dees, Attorney, 706 Arizona Land Title Building, Tucson, Ari- 
zona. Respondent was represented by John A. Campbell, Attor- 
ney, Office of the General Counsel, United States Department of 
Agriculture. 


After the close of the hearing the parties filed proposed find- 
ings of fact, conclusions, orders, and briefs. Petitioners in their 
brief defended their use of leased cows to supplement their milk 
production as not being in violation of the act and asserted that 
before engaging in this operation they were assured by the 
market administrator that they could do so without losing their 
status as a producer-handler under the order. Petitioners also 
stated that they are no longer in the dairy business. 


Proposed Findings of Fact 


1. The Petitioners Eugene M. and Thelma Irene Olson are in- 
dividuals doing business as Olson Dairy. Said petitioners are 
handlers under the order. 


2. Petitioners operated a milk plant at 1115 West Grant Road, 
Tucson, Arizona from 1932 through April 15, 1961.2 Milk was 
processed at the plant and was disposed of through the plant 
store, vending machines and to three or four schools within the 
marketing areas.® 


1 Pleadings. 
*Tr. p. 8. 
*Tr. pp. 42 and 48. 
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3. In October 1958, the petitioners moved their herd of cattle 
from the plant location to St. David (located approximately 67 
miles from the plant) where petitioners’ cows were housed and 
cared for along with the cows of other dairy farmers.‘ 


4. Petitioners began receiving the milk from a Mr. Gill and a 
Mr. Caldwell under leasing arrangements effective December 1, 
1959. Pursuant to the terms to the lease petitioners leased 30 
head of cattle from Mr. Gill and 8 head of cattle from Mr. Cald- 
well. Said cows were housed and cared for separately on the same 
premises as Olson’s own herd at St. David.® 


5. A copy of the lease between petitioners and Gill was ob- 
tained on or about August 11, 1960 by an auditor from the 
market administrator’s office.® 

The terms of the leasing agreement (Resp. Ex. 2) were such 
that: 


(a) The owner could obtain additional cows and they 
automatically became subject to the agreement. 


(b) The term of the agreement was for one year start- 
ing December 1, 1959. 


(c) Owner granted the petitioners an option for an- 
nual renewal not to exceed a total period of five years. 


(d) The petitioners were responsible for feeding and 
care of said herd. 


(e) ‘The petitioners were not responsible for veterinary 
treatment of the animals. 
(f) The rental was a sum per month equal to the 
market price of the milk produced less the cost for the 
feed and care of animals. 


(g) The herd was to be kept and cared for at the St. 
David Dairy Cooperative corrals and barns. 


6. The terms of the lease between petitioners and Caldwell 
were similar to those in the lease between petitioners and Gill.’ 


7. The petitioners paid for the milk received from Mr. Gill 


*Tr. pp. 9, 16, and 43. 

5Tr. pp. 46-47, 49-50 and 56. Resp. Ex. 2. 
®Tr pp. 111, 119-120. 

*Tr. p. 121, 
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and Mr. Caldwell at the order blend price announced by the 
market administrator.® 


8. The milk was measured in the dairy farmer’s tank and was 
hauled to petitioners’ plant in a tank truck and trailer owned by 
another plant operator, Bruce Knapp of Sunset Dairy. The charge 
for hauling the milk from the leased herd was deducted from 
payments to the owners of the leased herds.® 


9. On or about October 4, 1960, an audit was conducted by 
a representative of the market administrator of petitioners’ ac- 
counts and records concerning petitioners’ receipts of milk dur- 
ing the month of August 1960. On or about February 9, 1961, 
another audit was conducted of petitioners’ accounts and records 
concerning petitioners’ receipts of milk during the months of 
July, August, September, and October 1960.?° 


10. On the basis of audits of petitioners’ accounts and records, 
petitioners’ reports of receipts and utilization for the months of 
July, August, September, and October 1960, and petitioners’ leas- 
ing arrangements, the market administrator concluded: 


(1) that petitioners purchased milk from sources other 
than their own production and other pool plants, 
and (2) that petitioners’ milk operation under the 
order, was that of a pool plant and not that of 

a producer-handler.** 


11. On the basis of petitioners’ reports of receipts and utiliza- 
tion for the months of July, August, September, and October 
1960, the market administrator billed petitioners on February 
15, 1961 for the four-month period as follows: 


$2,334.53 — Producer-Settlement Fund 
$ 123.69 — Administrative Expenses 
$ 49.09— Marketing Services’? 


12. On February 28, 1961, the market administrator re- 
quested that petitioners file reports of receipts and utilization for 
the months of November 1959 through June 1960 and November 


®Tr. pp. 48, 56, 121. 

® Resp. Ex. 4, Tr. pp. 122-125. 

2° Tr. pp. 118-115. 

11 Resp. Ex. 7 and 8, Tr. pp. 177-181. 
12 Resp. Ex. 5 and 6, Tr. 154-155. 
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period of August 1959 through November 1959 (in order to com- 
pute a base for use in calculating petitioners’ obligations during 
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the January 1960 through June 1960 base paying period) .** 
13. Pertinent provisions of the order are as follows: 


“$1004.10. Handler. 


‘Handler’ means 

(a) any person in his capacity as the operator of 
a pool plant or of a nonpool plant from which Class 
I milk is disposed of on a route(s) in the market- 
ing area...” 


“$1004.11. Producer-handler. 


‘Producer-handler’ means any person who is both 
a dairy farmer and the operator of a pool plant 
in accordance with § 1004.8 (a) or (b), but who re- 
ceives no milk from producers or other dairy farm- 
ers: Provided, That, such person provides proof 
satisfactory to the market administrator that (a) 
the maintenance, care and management of all the 
dairy animals and other resources necessary to pro- 
duce the entire amount of milk handled (other than 
that received from pool plants) is the personal enter- 
prise of and at the personal risk of such person in 
his capacity as a producer, and (b) the operation of 
such pool plant is the personal enterprise of and 
at the personal risk of such person in his capacity 
as a handler.” 


Proposed Conclusions 
I 


Issues 


The basic questions to be determined in this proceeding are: 


(1) 


Did the receipts of milk by petitioners, pursuant 


to leasing agreements effective December 1, 1959, from 
herds owned and managed by other dairy farmers affect 





13 Resp’s. Ex. 8, Tr. 177-181. 
14 Resp’s. Ex. 1. 
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their status as producer-handlers under the order; and 
(2) Was the market administrator’s conclusion that 
petitioners failed to qualify under the standards set 
forth in Section 1004.11 of the order, having determined 
that petitioners purchased and received the milk of pro- 
ducers Caldwell and Gill during the period of December 
1, 1959 through November 1960, in accordance with the 
law. 


Petitioners’ opening brief attacked the market administrator’s 
application of the order on the grounds that the market adminis- 
trator advised petitioners that they could so lease cows and retain 
their classification as producer-handlers. 


It should be stated at the outset, as stated many times, that 
the applicable statutory provisions afford a forum for adjudicat- 
ing issues as to whether an order, a provision thereof, or an 
obligation imposed in connection therewith is “. .. not in accord- 
ance with law” (7 U.S.C. 608(15) (A)). Our inquiry does not 
encompass questions of policy or the evaluation of the effective- 
ness of economic and marketing regulations promulgated pursu- 
ant to the act. See e.g., In re Independent Milk Producer-Dis- 
tributors’ Association, 20 A.D. 1, 18; In re Hygeia Dairy Co., 19 
A.D. 257, 273 (1960) ; Im re Charles P. Mosby, Jr., d/b/a Cedar 
Grove Farms, 16 A.D. 1209, 1220 (1957); aff'd S.D. Miss., Jan. 
5, 1959; In re Clover Leaf Dairy Company, 15 A.D. 339 (1956) ; 
aff'd N.D. Ind., Sept. 10, 1958. Cf. Pacific States v. White, 296 
U.S. 176, 182 (1935). 


Petitioners have the burden of proving that the market admin- 
istrator’s application of the order was not in accordance with 
law. Borden’s v. Baldwin, 293 U.S. 194, 209; United States v. 
Rock Royal Co-op., Inc., 307 U.S. 533, 567; Bailey Farm Dairy 
Company V. Jones, 61 F. Supp. 209 aff'd 157 F. 2, 87; Wawa 
Dairy Farms, Inc. v. Wickard, 56 F. Supp. 67 aff'd 149 F. 2d 
860. The petitioners had failed to sustain that burden. 


Before turning to petitioners’ specific objections to the market 
administrator’s interpretation of the order, it should be noted at 
the outset that although the market administrator’s office is re- 
sponsible for the administration of the order, its responsibilities 
do not encompass the personal supervision of each and every 
handler. Petitioners, like all other handlers affected by the order, 
are free to purchase milk from whatever source they determine 
to be best suitable for their specific operations. How petitioners 
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choose to operate is their own responsibility, not the market ad- 
ministrator’s. The market administrator looks only to the effect 
of such operations insofar as the order is concerned. 


II 


On August 11, 1960, an auditor from the Market Administra- 
tor’s office obtained a copy of a lease between petitioners and one 
Mr. Gill whereby petitioners leased 30 head of cattle from Mr. 
Gill and began receiving the milk from Mr. Gill’s herd effective 
December 1, 1959. (Proposed Findings of Fact 4 and 5.) The 
lease, audits of petitioners’ accounts, and records, as well as peti- 
tioners’ reports of receipts of milk for certain periods of time 
disclosed that petitioners had received milk from producer Gill 
during the months of December 1959 through November 1960 
and had paid this producer the order blend price as announced by 
the market administrator for such milk. A similar leasing ar- 
rangement took place between petitioners and one Mr. Caldwell. 


Upon the basis of this reported and audited data concerning 
receipts of milk from producers, the market administrator de- 
termined that petitioners did not meet the definition of “pro- 
ducer-handler.” Mr. Olson admitted that he paid Mr. Gill and 
Mr. Caldwell for the milk received from them at the order blend 
price. It is evident that the relationship between the petitioners 
and these producers was no different than the ordinary relation- 
ship between a handler buying milk from producers notwith- 
standing the so-called leases. The leases between these parties 
did not alter the basic relationship. 


Section 1004.11 of the order provides that a producer-handler 
is a person who is both a dairy farmer and the operator of a pool 
plant but who receives no milk from producers or other dairy 
farmers. The record shows that Olson Dairy received the milk 
from Gill and Caldwell [dairy farmers who meet the definition 
of a producer], thereby proscribing the petitioners from meeting 
the definition of a producer-handler. 


The petitioners claim, however, that the leasing arrangements 
between petitioners and these dairy farmers adequately circum- 
vent this prohibition of receiving milk from other dairy farmers. 
In order to appraise this claim properly one must look at the 
terms and conditions of the lease in the light of the proviso in 
Section 1004.11 which reads as follows: 
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“Provided, That, such person provides proof satisfactory . 0 
to the market administrator that (a) the maintenance, t 
care and management of all the dairy animals and other t 


resources necessary to produce the entire amount of 
milk handled (other than that received from pool 
plants) is the personal enterprise of and at the personal 
risk of such person in his capacity as a producer, and 
(b) the operation of such pool plant is the personal en- 
terprise of and at the personal risk of such person in his 
capacity as a handler.” 


- fF @&> Fe 


The market administrator testified (Tr. p. 174) that upon re- ( 
ceipt of the lease he concluded after studying it that it did not con- { 
stitute proof that the resources necessary to produce the milk 1 
were the personal enterprise of and operated at the personal risk ( 
of petitioners. The leases in no way transferred the risk of pro- 
duction from the owner and manager of the herd to the lessor, 
the petitioners. Mr. Olson testified he would pay Gill and Caldwell 
only for the milk that was taken from their tank at the farm. It 
would not cost the petitioners any more per hundredweight if the 
cows produced fifty pounds of milk per day or five pounds. On : 
the other hand the returns to Gill or Caldwell would be greatly 
affected.15 The risk involved of collating cost of production ) 
against returns for the milk produced rested clearly with the 
owners of the cows—Gill and Caldwell. 

The schedule of payments (Resp. Ex. 4) shows that in the 


18 Tr, 48-49: 
Q. “Now, let me set up a hypothetical situation. Suppose in the month of January, 1960, 
the cows associated with Mr. Gill had no production, there was no production. Would Mr. 
Gill be paid anything for that milk? 
A. “He had no production? 


Q. “Something happened and there was no production of milk from the thirty head of 
cows ? 


“You mean would he get paid for milk? 

“Yes. 

“No, I would just see that the cows were fed. 

“But he would receive payment? 

“No. 


“Say in that particular month there was over-productiion, more production than normal, 
You—would you vary your method of payment in any way? 

A. “Over-production ? | 
Q. “Well, let’s say, Mr. Gill’s cows would produce, say a hundred pounds, just a simple | 
example, and say in the month of January production jumped to two hundred pounds of 
milk, Would you buy—would you take all that milk and pay the blend price for all that 
milk? | 
A. “Yes.” 
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months for which records have been made available, the peti- 
tioners computed the value of each of the dairy farmer’s milk at 
the blend price announced by the market administrator. 


Mr. Olson testified (Tr. p. 54) that he was responsible for the 
feeding and care of the herd. This does not comport with Mr. 
Olson’s later testimony (Tr. p. 55), and supported by the schedule 
of payments (Resp. Ex. 4), that he actually deducted the costs 
of feed, rent of corrals and veterinary bills from payments to 
the producers. 


This same schedule, corroborated by the testimony of Mr. 
Olson (Tr. p. 55), also shows that the producers paid for having 
the milk hauled to the Olson plant. Since the producers paid for 
the hauling, one can conclude that it must have been the pro- 
ducer’s milk until it reached the Olson plant. 


The order provides that all other resources must be the per- 
sonal enterprise and risk of the person claiming to be a pro- 
ducer-handler. The farm tank used by Gill at St. David is such 
a resource and, as demonstrated by record evidence (Tr. p. 120, 
Resp. Ex. 9), Gill purchased the tank. There was no showing 
that the petitioners had any investment in or risk in the use of 
this tank. Mr. Olson testified the producers paid for the leasing 
of the corrals and buildings used in caring for the animals. 


Mr. Stephens, the organizer of the St. David Coop., testified 
(Tr. p. 99) that at St. David each dairyman was responsible for 
his own cows and that they were maintained at each one’s own 
risk. This testimony establishes that the responsibility and risk 
of production rested with Caldwell and Gill, the owners of the 
herds from which the petitioners received supplemental supplies 
of milk. 


There was no showing and indeed no proof that the resources 
necessary to the production of the milk was at the personal enter- 
prise and risk of the petitioners. The market administrator prop- 
erly determined that the petitioners were not a producer-handler 
under the terms of the order during the period in which the milk 
from the herds of Gill and Caldwell was received at the Olson 
plant. 


III 


In their pleadings, petitioners allege that “they were informed 
and advised by the market administrator such a leasing arrange- 
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ment did not violate the requirements for their classification as 
producer-handlers.” The market administrator, in recalling his 
meeting with petitioners where the matter of leases was a topic 
of discussion, testified that Mr. Olson had asked him if it was 
all right for a producer to lease cows while earning a base (Tr. 
p. 171).%6 


Mr. Olson testified (Tr. 19) that there was a meeting in the 
market administrator’s office in January or February 1959 when 
a lease was mentioned. Mr. Olson further testified that in March 
of that year he leased cows from one Burgess and that in Decem- 
ber 1959 he leased the herds of Caldwell and Gill. The market ad- 
ministrator was not aware of these leases until August 1960 
when they were discovered by the auditor, Mr. Batsell, while 
making arrangements for a routine audit of petitioners’ records. 
Subsequently the market administrator notified petitioners that 
he could not recognize their operation as that of a producer- 
handler during the period when they were receiving the milk 
from the herds of Gill and Caldwell. 


The exchange of letters between the market administrator and 
the Olsons during the year of 1959 does not support the claim 
that the market administrator had approved the leasing arrange- 
ment. These letters show that the market administrator notified 
them that the housing of their herd at St. David, along with 
other herds, would not jeopardize their producer-handler status 
and that their milk must not be intermingled with that of other 
producers while being hauled to the Tucson plant. 


There is nothing in the record, other than petitioners bare 
assertion, that the market administrator had advised that they 
could lease cows without jeopardizing their producer-handler 
status. On the other hand, petitioners’ testimony indicates that 
the precise terms and conditions set forth in the Gill lease were 
never submitted to or discussed with the market administrator 


16There is a significant difference between aproducer leasing a herd and a _ producer- 
handler leasing a herd. All of the milk received at a pool plant from a producer is subject to 
the classification and pricing provisions of the order. The definition of a producer (Section 
1004.7) makes no mention that the risk of production shall rest with the particular person in 
whose name the milk is delivered. On the other hand, the milk marketed by a producer- 
handler is exempt from the classification and pricing provisions only if the production facilities 
are the personal enterprise of and are operated at the personal risk of such person. There 
would be no basis for exempting from regulation the milk from a herd leased by a producer- 


handler if the lease did not transfer the risk of production from the owner of the cows to the 
lessor. : 
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prior to October of 1960.1” 


The testimony of the market administrator as to his under- 
standing of the order provisions supports his testimony that he 
did not inform Mr. Olson that a producer-handler could lease 
cows and maintain that status. His prompt action in informing 
petitioners of their loss of producer-handler status after oppor- 
tunity to examine the leases gives further credence to his testi- 


mony. 


Assuming arguendo that petitioners received advice from the 
market administrator of someone in the market administrator’s 
office who had complete and full knowledge of all facts and cir- 
cumstances necessary to interpret properly petitioners’ request 
for advice concerning leases, such tentative or preliminary action 
or interpretation by the market administrator, contrary to the 
express provisions of the order, is not binding on the Secretary. 
Dairymen’s League Cooperative Ass’n. V. Brannan, 173 F. 2d 57, 
65 (C.A. 2), cert. den. 338 U.S. 825; Goodman v. Benson, 286 
F. 2d 896, 900 (C.A. 7, 1961). An unauthorized interpretation by 
a market administrator is not binding on a governmental agency. 
Queensboro Farms Products v. Wickard, 137 F. 2d 969, 982 


(C.A. 2). 
IV 


Mr. Olson testified that the market administrator would not 
tell him what he had to do to maintain his status as a producer- 
handler (Tr. p. 25). This testimony is contradicted by the letters 
from the market administrator (Pet’s. Ex. 1, 2, 3, 4, 5) which 
specifically stated how the petitioners could maintain their pro- 
ducer-handler status. 


Mr. Gerber’s testimony (Tr. 104-107) is particularly signific- 
ant in this respect. It describes the points discussed at the meet- 
ing in the petitioners’ plant office in July 1959. The means of 
transporting the milk from St. David to Tucson and the peti- 
tioners’ status in the light of the then existing St. David cow- 
pool arrangement were considered. Both of these matters were 
clarified in subsequent correspondence from the market adminis- 
trator to the petitioners. For example, the Assistant Administra- 
tor’s letter dated August 10, 1959 (Pet’s. Ex. 2) makes it clear 
that keeping Olsen’s own herd at St. David would not interfere 


7Tr. pp. 19, 57, 58, 171. 
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with the producer-handler status enjoyed by Olson Dairy. The 
matter of transporting the milk was also the subject of the 
market administrator’s letter dated August 10. Paragraph num- 
bered (2) is quite clear as to how the milk must be transported 
if Olson Dairy were to retain its producer-handler status. 


Other testimony shows that the deadline of September 1, for 
hauling petitioners’ milk in a separate tanker, was extended by 
the market administrator to October 1, 1959, and thereafter to 
November 1, 1959 (Tr. p. 170). 


Contrary to the allegations made in the petition the market 
administrator did give special consideration to petitioners’ par- 
ticular operation. In each instance that the market administrator 
was appraised of all the facts peculiar to petitioners’ opera- 
tions, he informed petitioners as to the effect of these operations 
on their status under the order. 


V 


The testimony on which the-Secretary relied in formulating the 
defintion of a producer-handler as a provision of the order 
clearly illustrates that the language of the definition was meant 
to limit the benefit of the producer-handler exemption solely to 
those persons who market their own milk plus milk received from 
other handlers which has been priced and pooled under the order. 
(See Promulgation Record, AMA Docket No. AO 271, pp. 190 
et seq.) 


All suggested findings, conclusions and orders inconsistent with 
those set forth herein are overruled and denied. 
PROPOSED ORDER 


For the reasons set forth herein the relief requested by the 
petitioners should be denied and their petition dismissed on the 
merits. 


(No. 8582) 


In re JULIAN M. MARKS et al. CEA Docket No. 98. Decided Au- 
gust 6, 1963. 


Stay Order as to Respondent Marshall K. Smith 
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Decision by Thomas J. Flavin, Judicial Officer 


STAY ORDER 


In this proceeding under the Commodity Exchange Act (7 
U.S.C. Chapter 1), an order was issued July 16, 1963, in part, 
suspending the registration of respondent Marshall K. Smith as 
a floor broker under the act for a period of 20 days and ordering 
all contract markets to deny all trading privileges to this respond- 
ent for a similar period. On July 31, 1963, Marshall K. Smith 
filed a petition for reconsideration of the order of July 16, 1963. 
Accordingly, the denial of trading privileges to, and the suspen- 
sion of the registration of, Marshall K. Smith contained in the 
order of July 16, 1963, is hereby stayed pending the issuance of 
a further order in this proceeding. 


(No. 8583) 


In re GEORGE ASH, d/b/a GEORGE ASH PACKING COMPANY. P&S 
Docket No. 2771. Decided August 1, 1963. 


Packer — Unauthorized Deductions 


Respondent is ordered to cease and desist from failing to pay for meat re- 
ceived in accordance with the terms of purchase. 


Mr. Robert R. Kimmel, for complainant. Mr. Stanley Grosshandler, of High- 
land Park, Illinois, for respondent. Mr. Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), instituted by a complaint 
filed September 13, 1962, by the Packers and Stockyards Division, 
Agricultural Marketing Service, United States Department of 
Agriculture. The respondent, George Ash, doing business in Chi- 
cago, Illinois, as George Ash Packing Company, was charged with 
purchasing and accepting three shipments of meat and then, 
without justification, deducting sums of money from the agreed 
purchase prices, in violation of section 202(a) of the act. A 
hearing was set for Chicago October 24, 1962. Respondent filed 
an answer October 5, 1962, admitting the purchases, etc., but 
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stating that the deductions were justified because of late deliv- 
eries. 


After one continuance at respondent’s request, an oral hearing 
was held in Chicago November 15 and 16, 1962, before Jack W. 
Bain, Office of Hearing Examiners, United States Department of 
Agriculture. Robert R. Kimmel, Office of the General Counsel, 
United States Department of Agriculture, appeared as counsel 
for complainant, and Stanley Grosshandler, of Highland Park, 
Illinois, appeared as counsel for respondent. Complainant pre- 
sented two witnesses, the president of the seller of one of the 
shipments involved and a salesman for the brokerage firm which 
handled the transactions between the three sellers and respond- 
ent. Through these witnesses complainant introduced 7 exhibits. 
Respondent called two witnesses, the respondent and his office 
manager. Through them he introduced 35 exhibits, but withdrew 
all of them to prepare and submit the required number of copies. 
The originals have not been returned, nor any copies submitted, 
so that the record does not contain any of respondent’s exhibits. 
Such exhibits are stricken from the record by the hearing ex- 
aminer. 


m 


Within the time fixed at the close of the hearing, complainant 
filed suggested findings and conclusions, proposing a cease and 
desist order. Respondent requested and was granted an extension 
of the time given to file his answering brief, etc., but filed none. 
The hearing examiner issued a report recommending that re- 
spondent be found to have violated the act as charged and that 
a cease and desist order issue. Respondent filed exceptions to the 
report. Respondent objected to striking of his exhibits from the 
record and claimed he was filing them for the record but they 
have not been filed. 


FINDINGS OF FACT 


1. The respondent, George Ash, is an individual doing busi- 
ness as George Ash Packing Company at 310 North Peoria 
Street, Chicago, Illinois. He is and was at all times material 
herein a packer within the meaning of the act in that he did and 
does engage in the business of manufacturing or preparing meat 
for sale or shipment in interstate commerce. 


2. On October 10, 1961, respondent contracted to purchase 
“1 Load U.S. Choice Heifers 5/700’ from Omaha Dressed Beef, 
Omaha, Nebraska, at 37!4c per pound delivered. The contract 
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was negotiated for seller and buyer by S. Ordman Brokerage 
Company, Chicago, Illinois. On the same day the broker issued a 
confirmation of the contract, sending one copy to the seller and 
one to the buyer. The copy to the buyer, the respondent, in the 
ordinary course of business would have been received by respond- 
ent October 11, 1961. The terms of shipment shown on the con- 
firmation were “Shipping Instructions: Via Truck” and “Ship- 
ment: Thurs. 10/12/61 to Arrive Fri. 10/13/61.” 


8. On October 12, 1961, respondent contracted to purchase 
“30 Head U.S. Choice Heifers 5/700” from Hospers Packing 
Company, Hospers, Iowa, at 37'4¢ per pound delivered. The con- 
tract was negotiated for seller and buyer by S. Ordman Brokerage 
Company, Chicago, Illinois. On the same day the broker issued a 
confirmation of the contract, sending one copy to the seller and 
one to the buyer. The copy to the buyer would have been re- 
ceived in the ordinary course of business by respondent on Octo- 
ber 13, 1961. The terms of shipment shown on the confirmation 
were “Shipping Instructions. Via Truck” and “Shipment: Thurs. 
10/13/61 to arrive Fri. 10/13/61.” 


4. In the afternoon on October 12, 1961, respondent contacted 
S. Ordman Brokerage Company to purchase another load of meat 
for delivery the following day. The broker told respondent that 
it would try to locate a load on the way to Chicago and get the 
consent of the buyer and seller to divert it to respondent. The 
broker located such a load being shipped from Union Packing 
Company, Omaha, Nebraska, to L. Mannheimer, Inc., Chicago, 
for arrival October 13, and got Mannheimer’s consent to let re- 
spondent have it. The broker told respondent of this on October 
12, but advised that the broker would have to get the consent of 
Union before the meat could be delivered to respondent. Late in 
the morning on October 13, the broker got the consent of Union, 
ascertained that the load was being held at the trucking terminal 
in Chicago for further delivery instructions, arranged with the 
trucking company to deliver it to respondent as soon as a city 
truck driver could be obtained, and at noon October 13 reported 
these facts to respondent. 


5. On October 13, 1961, at 11 a.m., respondent received and 
accepted delivery of 32 heifer carcasses from Hosper Packing 
Company, under the purchase contract mentioned in Finding 3. 
The unloading of this meat was completed at 12:20 pm. The 
shipment from Omaha Dressed Beef, 4714 carcasses under the 
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contract mentioned in Finding 2, may have arrived during the 
unloading of the Hospers meat, but the unloading of the Omaha 
shipment began at 12.30 p.m., when the trucker presented his 
shipping documents to respondent’s office, and was completed at 
1:30 p.m. At 4 p.m. the load originally shipped by Union Pack- 
ing Company to Mannheimer, mentioned in Finding 4, was re- 
ceived and accepted by respondent. 


6. About October 16 and 17, 1961, in statements sent to the 
sellers in connection with the three shipments of meat, respond- 
ent showed a charge to Omaha Dressed Beef of $73.56 for five 
men at 514 hours each, 271% hours at $2.675; a charge to Hospers 
Packing Company of $53.50 for five men at 4 hours each, 20 
hours at $2.675; and a charge to Union Packing Company of 
$66.88 for five men at 5 hours each, 25 hours at $2.675. These 
charges were deducted, respectively, by respondent from the full 
purchase prices in paying for the three shipments, and respond- 
ent has failed and refused to pay such deductions to the selling 
packers. 


CONCLUSIONS 


When he accepted the shipments, respondent became liable for 
the full contract price, less any damage he could show from the 
sellers’ breach of their contracts. Piazza Company Vv. J. Bere 
Fruit Company, 13 A.D. 400 (1954). Respondent has not shown 
any breach of contract. Two of the contracts called for delivery 
October 13, not for delivery at 6 or 7 a.m. on that date, as re- 
spondent asserted. Respondent knew the situation of the third 
shipment at noon, when he first knew definitely that he would 
get it. 


Under the circumstances, respondent’s failure to pay the full 
purchase price for the three shipments constitutes an unfair and 
deceptive practice in violation of section 202(a) of the act, and 
he should be ordered to cease and desist therefrom. In re Eastern 
Meats, Inc., 21 A.D. 184 (1962); In re Goldring Packing Com- 
pany, Inc., 21 A.D. 26 (1962); In re Rosenthal Packing Co., 19 
A.D. 971 (1960) ; In re Machlin Meat Packing Company, 15 A.D. 
97 (1956). 


ORDER 


Respondent, George Ash, individually or through his agents or 
employees, after accepting delivery of meat ordered in connection 
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with his packing operations, shall cease and desist from failing 
to pay for such meat in accordance with the terms of purchase. 


Copies hereof shall be served on the parties. 


Except as to service, this order shall become effective on the 
6th day after its date. 


(No. 8584) 


In re DOMINIQUE’S, INC. P&S Docket No. 2822. Decided August 
5, 1963. 


Shippers’ Proceeds — Cease and Desist — 
Consent Order 


Respondent is ordered to cease and desist from using shippers’ proceeds for 
purposes other than the payment of lawful marketing charges and the 
remittance of net proceeds to shippers. 

Mr. Jerome S. Ducrest, for complainant. Voorheis, Labbe, Voorhies, Fontenot 
& Leonard, of Lafayette, Louisiana, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). The com- 
plaint issued by the Director, Packers and Stockyards Division, 
Agricultural Marketing Service, on December 26, 1962, charges 
respondent with various violations of the act and the regulations. 
Respondent in its answer filed on February 1, 1963, admits the 
jurisdictional allegations in the complaint. In a stipulation en- 
tered into between respondent and complainant at Lafayette, 
Louisiana, on June 10, 1963, in the presence of the hearing ex- 
aminer but prior to the commencement of the scheduled hearing, 
respondent waives a hearing examiner’s report and consents to 
the issuance of an order requiring respondent to (1) cease and 
desist from the practices complained of in the complaint; (2) 
deposit the gross proceeds received from the sale of livestock 
handled on a commission basis, and any other funds that 
come into its possession as agent in a bank account separate from 
the general or private account or accounts in which its own funds 
are deposited, and draw upon such account only for the payment 
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of the net proceeds due to the person or persons entitled thereto, 
for the payment of sums due respondent as compensation for its 
services, and for the payment of lawful marketing charges, and 
to keep such account in a manner that will clearly reflect the 
handling of the funds in compliance with the requirements of 
section 201.42 of the regulations; and (3) keep accounts, records 
and memoranda that fully and correctly disclose all transactions 
involved in its business as a market agency and as a dealer in 
commerce. Complainant recommends that the order agreed to in 
said stipulation be issued. 


FINDINGS OF FACT 


Respondent, during the period January 1 through August 31, 
1962, was registered with the Secretary as a market agency to 
buy and sell livestock on a commission basis at the Dominique’s, 
Inc. stockyard, Opelousas, Louisiana, a posted stockyard under 
the Packers and Stockyards Act, and as a dealer tto buy and sell 
livestock for its own account in commerce, and, during said per- 
iod, was subject to the jurisdiction of the Secretary under the 
act with respect to the matters covered by this order. 


CONCLUSIONS 


Section 202.5(b) of the rules of practice governing proceedings 
under the Packers and Stockyards Act provides as follows: 


§ 202.5 Stipulations and consent orders ... (b) Consent 
order. At any time after the issuance of the moving 
paper and prior to the hearing in any proceeding the 
Secretary, in his discretion, may allow the respondent to 
consent to an order. In so consenting, the respondent 
must submit, for filing in the record, a stipulation or 
statement in which he admits at least those facts neces- 
sary to the Secretary’s jurisdiction and agrees that an 
order may be entered against him. Upon a record com- 
posed of the complaint and the stipulation or agree- 
ment consenting to the order, the Secretary may enter 
the order consented to by the respondent, which shall 
have the same force and effect as an order made after 
oral hearing. 


The jurisdictional facts admitted by the respondent and set forth 
in the Findings of Fact are sufficient to subject it to the jurisdic- 
tion of the Secretary under the provisions of the above section. 
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Inasmuch as respondent has agreed to an order requiring it to 
(1) cease and desist from the practices complained of in the 
complaint; (2) deposit the gross proceeds received from the sale 
of livestock handled on a commission basis, and any other funds 
that come into its possession as agent in a bank account separate 
from the general or private account or accounts in which its own 
funds are deposited, and draw upon such account only for the 
payment of the net proceeds due to the person or persons entitled 
thereto, for the payment of sums due respondent as compensa- 
tion for its services, and for the payment of lawful marketing 
charges, and to keep such account in a manner that will clearly 
reflect the handling of the funds in compliance with the require- 
ments of section 201.42 of the regulations; and (3) keep ac- 
counts, records and memoranda that fully and correctly disclose 
all transactions involved in its business as a market agency and 
as a dealer in commerce, and complainant has recommended that 
the order agreed ‘to by respondent be issued, the order agreed to 
will be issued. 


ORDER 


Respondent shall cease and desist from using shippers’ pro- 
ceeds for purposes of its own and purposes other than the pay- 
ment of lawful marketing charges and the remittance of net 
proceeds to shippers. 


Respondent shall deposit the gross proceeds received from the 
sale of livestock handled on a commission basis and any other 
funds that come into its possession as agent in a bank account 
separate from the general or private account or accounts in 
which its own funds are deposited. Such account shall be drawn 
upon only for the payment of the net proceeds due to the person 
or persons entitled thereto, for the payment of sums due respond- 
ent as compensation for its services, and for payment of lawful 
marketing charges, and shall be kept in a manner that will 
clearly reflect the handling of the funds in compliance with the 
requirements of section 201.42 of the regulations. 


Respondent shall keep accounts, records and memoranda that 
fully and correctly disclose all transactions involved in its busi- 
ness as a market agency and as a dealer in commerce. 


This order shall become effective six days after service. 


Copies hereof shall be served upon the parties. 
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(No. 8585) 


In re GETTY V. MILLER AND ALCIDE DOMINIQUE, partners, d/b/a 
MILLER AND DOMINIQUE STOCKYARDS, EUNICE, LOUISIANA, AND 
MILLER AND DOMINIQUE STOCKYARDS, WELSH, LOUISIANA. P&S 
Docket No. 2821. Decided August 5, 1963. 


Shippers’ Proceeds — Cease and Desist — 
Consent Order 


Respondents are ordered to cease and desist from using shippers’ proceeds for 
purposes other than the payment of lawful marketing charges and the 
remittance of net proceeds to shippers. 


Mr. Jerome S Ducrest, for complainant. Voorhies, Labbe, Voorhies, Fontenot 
& Leonard, of Lafayette, Louisiana, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). The com- 
plaint issued by the Director, Packers and Stockyards Division, 
Agricultural Marketing Service, on December 26, 1962, charges 
respondents with various violations of the act and the regula- 
tions. Respondents in their answer filed on February 1, 1963, 
admit the jurisdictional allegations in the complaint. In a stipula- 
tion entered into between respondents and complainant at Lafay- 
ette, Louisiana, on June 10, 1963, in the presence of the hearing 
examiner but prior to the commencement of the scheduled hear- 
ing, respondents waive a hearing examiner’s report and consent 
to the issuance of an order requiring respondents to (1) cease 
and desist from the practices complained of in the complaint; 
(2) deposit the gross proceeds received from the sale of live- 
stock handled on a commission basis, and any other funds that 
come into their possession as agent in a bank account separate 
from the general or private account or accounts in which their 
own funds are deposited, and draw upon such account only for 
the payment of the net proceeds due to the person or persons 
entitled thereto, for the payment of sums due respondents as 
compensation for their services, and for the payment of lawful 
marketing charges, and to keep such account in a manner that 
will clearly reflect the handling of the funds in compliance with 
the requirements of section 201.42 of the regulations; and (3) 
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keep accounts, records and memoranda that fully and correctly 
disclose all transactions involved in their business as a market 
agency and as a dealer in commerce. Complainant recommends 
that the order agreed to in said stipulation be issued. 


FINDINGS OF FACT 


Respondents, during the period January 1 through August 31, 
1962, were registered with the Secretary as a market agency to 
buy and sell livestock on a commission basis at the Miller and 
Dominique Stockyards, Eunice, Louisiana, and the Miller and 
Dominique Stockyards, Welsh, Louisiana, posted stockyards under 
the Packers and Stockyards Act, and as a dealer to buy and sell 
livestock for their own account in commerce, and, during said 
period, were subject to the jurisdiction of the Secretary under 
the act with respect to the matters covered by this order. 


CONCLUSIONS 


Section 202.5(b) of the rules of practice governing proceedings 
under the Packers and Stockyards Act provides as follows: 


§ 202.5 Stipulations and consent orders ... (b) Consent 
order. At any time after the issuance of the moving 
paper and prior to the hearing in any proceeding the 
Secretary, in his discretion, may allow the respondent to 
consent to an order. In so consenting, the respondent 
must submit, for filing in the record, a stipulation or 
statement in which he admits at least those facts neces- 
sary to the Secretary’s jurisdiction and agrees that an 
order may be entered against him. Upon a record com- 
posed of the complaint and the stipulation or agreement 
consenting to the order, the Secretary may enter the 
order consented to by the respondent, which shall have 
the same force and effect as an order made after oral 
hearing. 


The jurisdictional facts admitted by the respondents and set 
forth in the Findings of Fact are sufficient to subject them to 
the jurisdiction of the Secretary under the provisions of the 
above section. 


Inasmuch as respondents have agreed to an order requiring 
them to (1) cease and desist from the practices complained of 
in the complaint; (2) deposit the gross proceeds received from 
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the sale of livestock handled on a commission basis, and any other 
funds that come into their possession as agent in a bank account 
separate from the general or private account or accounts in which 
their own funds are deposited, and draw upon such account only 
for the payment of the net proceeds due to the person or persons 
entitled thereto, for the payment of sums due respondents as com- 
pensation for their services, and for the payment of lawful mar- 
keting charges, and to keep such account in a manner that will 
clearly reflect the handling of the funds in compliance with the 
requirements of section 201.42 of the regulations; and (3) keep 
accounts, records and memoranda that fully and correctly dis- 
close all transactions involved in their business as a market 
agency and as a dealer in commerce, and complainant has recom- 
mended that the order agreed to by respondents be issued, the 
order agreed to will be issued. 


ORDER 


Respondents shall cease and desist from using shippers’ pro- 
ceeds for purposes of their dwn and purposes other than the 
payment of lawfyl marketing charges and the remittance of net 
proceeds to shippers. 


Respondents shall deposit the gross proceeds received from the 
sale of livestock handled on a commission basis and any other 
funds that come into their possession as agent in a bank account 
separate from the general or private account or accounts in 
which their own funds are deposited. Such account shall be 
drawn upon only for the payment of net proceeds due to the 
person or persons entitled thereto, for the payment of sums due 
respondents as compensation for their services, and for payment 
of lawful marketing charges, and shall be kept in a manner that 
will clearly reflect the handling of the funds in compliance with 
the requirements of section 201.42 of the regulations. 


Respondents shall keep accounts, records and memoranda that 
fully and correctly disclose all transactions involved in their 
business as a market agency and as a dealer in commerce. 


This order shall become effective six days after service. 


Copies hereof shall be served upon the parties. 
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(No. 8586) 


In re BENKELMAN SALES COMPANY, INC. P&S Docket No. 2936. 
Decided August 7, 1963. 


Bonding Provisions — Cease and Desist — 
Consent Order 


Respondent is ordered to cease and desist from engaging in market agency 
operations under the act without filing and maintaining a reasonable 
bond. 


Mr. Garrett N. Wyss, for complainant. Mr. C. T. Sanders, of Kansas City, 
Missouri, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 ct 
seq.), hereinafter referred to as the act, instituted by a com- 
plaint filed on May 13, 1963, by the Director, Packers and Stock- 
yards Division, Agricultural Marketing Service, United States 


Department of Agriculture, charging respondent with violations 
of the act and the regulations promulgated thereunder (9 CFR 
201.1 e¢ seg.), hereinafter referred to as the regulations. 


Respondent filed an amended answer on July 11, 1963, in which 
it admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the hearing examiner, and consents to the is- 
suance of a specified order, with findings and conclusions, for 
the purpose of this proceeding only, based on all allegations con- 
tained in the complaint. Complainant has recommended that the 
order consented to by respondent be issued. 


FINDINGS OF FACT 


1. Respondent, whose business address is Benkelman, Ne- 
braska, is now, and was at all times material herein, a market 
agency within the meaning of the act, registered with the 
Secretary of Agriculture to buy and sell livestock in commerce 
on a commission basis. 


2. The Benkelman Sales Company stockyard, Benkelman, 
Nebraska, hereinafter called the stockyard, is now, and was at 
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all times material herein, a posted stockyard subject to the pro- 
visions of the act. 


3. Respondent’s surety bond was terminated on February 15, 
1963. Respondent, on or about February 11, 1963, was notified 
in writing of such termination date, and was informed that it 
would have to furnish a new bond if it continued to operate after 
February 15, 1963, as a registrant under the provisions of the 
act. On or about March 12, 1963, respondent was further notified 
in writing that if it continued to operate as a market agency, it 
would have to furnish the required bond. Notwithstanding said 
notices, respondent continued to engage in the business of a 
market agency, selling livestock at the stockyard without filing 
and maintaining a reasonable bond or its equivalent, as required 
by the act and the regulations. 


CONCLUSIONS 


The facts as set forth in Finding of Fact 3 constitute violations 
of section 312 of the act (7 U.S.C. 213) and sections 201.29 and 
201.30 of the regulations (9 CFR 201.29 and 201.30). Inasmuch 
as respondent has consented to the issuance of the order set forth 
below and complainant has recommended that such order be 
issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in the busi- 
ness of a market agency in commerce within the meaning of the 
act without filing and maintaining a reasonable bond or its 
equivalent as required by the act and the regulations thereunder. 


This order shall become effective on the sixth day after service 
hereof upon respondent. 


Copies hereof shall be served upon the parties. 


(No. 8587) 


ERNEST WEBB v. THE DALLES LIVESTOCK COMMISSION, INC. P&S 
Docket No. 2831. Decided August 9, 1963. 


Failure to Sustain Burden of Proof — Dismissal 


Since complainant failed to prove the allegations of the complaint, the com- 
plaint is dismissed. 
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Complainant and respondent, pro se. Mr. Elden M. Gish, Presiding Officer. 
Deciston by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the provisions of the 
Packers and Stockyards Act, 1921, as amended (7 U.S.C. 181 et 
seq.), hereinafter referred ito as the act. The proceeding was in- 
stituted by a complaint filed on June 11, 1962, in which complain- 
ant in substance alleged that respondent sold a cow for complain- 
ant’s account at less than its fair market value. 


A copy of the complaint and a copy of the investigative report, 
prepared by the Packers and Stockyards Division of the Depart- 
ment and filed in this proceeding pursuant to section 202.40 of 
the rules of practice (9 CFR 202.40), were served upon the re- 
spondent on November 24, 1962. A copy of the investigative 
report was served upon complainant on November 24, 1962. 


Respondent in its answer filed December 10, 1962, alleged that 
the cow was in an unhealthy condition and that the price obtained 
was the highest bid obtainable considering the condition of the 
animal. Complainant requested an oral hearing which was held 
in The Dalles, Oregon, on March 27, 1963. Elden M. Gish, Office 
of the General Counsel, United States Department of Agriculture, 
was the presiding officer. Neither party was represented by coun- 
sel. Complainant testified on his own behalf. Mr. Lon London 
and Dr. Milton Skov, D.V.M., testified on behalf of respondent. 
Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Ernest Webb, is an individual whose address 
is Post Office Box 74, Tygh Valley, Oregon. 


2. Respondent, The Dalles Livestock Commission, Inc., is now, 
and was at all times material herein, engaged in the business of 
a market agency, registered with the Secretary of Agriculture to 
sell livestock on a commission basis at The Dalles Livestock Com- 
mission, Inc., The Dalles, Oregon, a posted stockyard subject to 
the provisions of the act, hereinafter referred to as the stock- 
yard. Respondent owns and operates the stockyard. 


3. On June 9, 1962, complainant’s son trucked two cows and 
a calf to the stockyard, consigned to respondent for sale at auc- 
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tion. One of the cows, the subject of this complaint, was in an 
unhealthy condition, having epithelioma of the eye, commonly 
known as cancer eye. Complainant did not give any specific in- 
structions to either his son or the respondent concerning the sale 
of the animal in issue nor was any minimum price requested. 


4. The cow, due to its unhealthy condition, was marked for 
slaughter only by the inspecting veterinarian, and was sold at 
auction for $2 per hundredweight, on an “as is’ basis. 


5. Complainant’s dissatisfaction with the sale was first made 
known when he telephoned respondent after his son had returned 
home after the sale at the stockyard. 


6. Respondent sold at auction, at the stockyard, during the 
month of June two other cows of similar weight and condition, 
one selling for 50c per hundredweight and the other for $1.25 
per hundredweight. 


7. The complaint was filed within 90 days after the accrual 
of the alleged cause of action.. 


7 CONCLUSIONS 


It is uncontested that the complainant did not give any instruc- 
tions regarding the sale of the cow, and that the complainant did 
not specify a minimum price below which the sale was not to be 
made. The issue appears to be whether the cow was sold for a 
price so low as to be unreasonable and below fair market value. 


From the record it appears that complainant first expressed 
his dissatisfaction of the sale after his son had returned home 
from the sale. Thus, at the time complainant requested the return 
of his cow, the sale was complete and it was beyond the legal 
power of respondent to return the cow. 


The record clearly indicates that the cow was in an unhealthy 
condition, obnoxious in appearance and odor, and was marked 
for slaughter only by the veterinarian at the stockyard. The 
record also indicates that other cattle of similar condition and 
weight were sold by respondent at the stockyard during the 
month of June on a commission basis at prices less than the 
price received from the sale of complainant’s cow. There is no 
evidence that the bid aceepted for complainant’s cow was not 
tthe highest bid offered or that the price obtained was unreason- 
able under the circumstances. See Metcalfe v. Cassidy Commission 
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Company, 5 A.D. 488 (1946); Wertz v. Daniels, 18 A.D. 236 
(1959). 


Under the rules of practice (9 CFR 202.48(d)), the complain- 
ant has the burden of showing by a preponderance of the evi- 
dence that the sale price was less than the fair market value. 
Complainant has failed to sustain this burden of proof and the 
complaint should be dismissed. 


ORDER 


The complaint is hereby dismissed. A copy hereof shall be 
served upon the parties. 


(No. 8588) 


In re DOUBLE SEVEN CORPORATION. P&S Docket No. 2750. De 
cided August 13, 1963. 


Registration and Bonding Provisions — Cease 
and Desist —Default Order 


Respondent is ordered to cease and desist from engaging in the complained of 
violations of the act. 


Mr. Earl L. Saunders, for complainant. Mr. John Curry, Hearing Examiner. 
Decision of Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq), instituted by a complaint filed August 2, 1962, by the Act- 
ing Director, Packers and Stockyards Division, Agricultural Mar- 
keting Service, United States Department of Agriculture. Re- 
spondent is charged with engaging in business as a dealer under 
the act without being registered so to operate and without filing 
and maintaining a reasonable bond or its equivalent as required 
by the act and the regulations issued thereunder, with failing to 
pay for livestock purchased in commerce, and with operating as a 
dealer under the act when its financial condition did not meet the 
requirements thereof. A copy of the complaint and a copy of the 
rules of practice were served upon respondent. 


At the time of service of the complaint, respondent was notified 
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in writing that an answer thereto should be filed within 20 days 
after such service and that, in accordance with section 202.9 of 
the rules of practice (9 CFR 202.9), failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint and, in effect, a waiver of oral hearing. Notwithstanding 
such notice, respondent has not filed an answer. The matter was 
referred to John Curry, Hearing Examiner, Office of Hearing 
Examiners, United States Department of Agriculture, for the 
preparation of a report without further investigation or hearing 
pursuant to section 202.9(c) of the rules of practice. On June 
18, 1963, the hearing examiner filed a report recommending that 
respondent be found to have violated the act as charged and be 
ordered to cease and desist from such violations. No exceptions 
to the hearing examiner’s report were filed. 


FINDINGS OF FACT 


1. Respondent, Double Seven Corporation, is an Arizona cor- 
poration whose address is Route 5, Box 642D, Phoenix, Arizona. 


2. During the period February 1, 1961, through March 9, 
1962, respondent engaged in the business of buying and selling 
livestock in commerce as a dealer under the act without being 
registered with the Secretary as a dealer and without furnishing 
a bond to cover such dealer operations. 


8. During the period February 14 through March 9, 1962, 
respondent engaged in the business of buying and selling live- 
stock in commerce as a dealer under the act notwithstanding the 
fact that it was insolvent during that period. 


4, Respondent has failed to pay approximately $100,600 of 
ithe purchase prices of certain livestock which it purchased in 
commerce for its own account during the period February 14 
through March 9, 1962. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 respond- 
ent willfully violated sections 303 and 312(a) of the act (7 U.S.C. 
203 and 213(a)) and sections 201.10 and 201.29 of the regula- 
tions issued thereunder (9 CFR 201.10 and 201.29). See, e.g., Im 
re W. O. Steen, 16 A.D. 125 (1957); In re Ray York, 20 A.D. 
1112 (1961); In re T. K. Chaddock, 20 A.D. 840 (1961). Re- 
spondent similarly violated section 312(a) of the act by reason 
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of the facts set forth in Findings of Fact 3 and 4. See, e.g., In 
re Southern Buyers, Inc., 14 A.D. 811 (1955). Respondent should 
be ordered to cease and desist from such violations, as recom- 
mended by complainant. 


ORDER 


Respondent shall cease and desist from (1) engaging in busi- 
ness as a dealer under the act without being registered with the 
Secretary so to transact business and without filing and main- 
taining a reasonable bond or its equivalent as required by the act, 
as amended and supplemented, and the regulations issued there- 
under; (2) engaging in business as a dealer under the act while 
in an insolvent financial condition; and (3) failing to pay the 
full purchase price of livestock purchased in commerce. 


This order shall become effective on the 10th day after service 
thereof upon respondent and copies hereof shall be served upon 
the parties. 


(No. 8589) 


In re HUTCHINSON LIVESTOCK SALES PAVILION, INC. P&S Docket 
No. 2855. Decided August 13, 1963. 


Insolvency — Suspension of Registration — 
Default Order 


Respondent is suspended as a registrant under the act for 30 days and there- 
after until respondent demonstrates that it is no longer insolvent. 


Mr. Garrett N. Wyss, for complainant. Mr. John Curry, Hearing Examiner. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by a complaint filed February 6, 1963, by the 
Acting Director, Packers and Stockyards Division, Agricultural 
Market Service, United States Department of Agriculture. The 
respondent is registered with the Secretary under the act as a 
market agency to buy and sell livestock on a commission basis at 
a stockyard posted under the act and as a dealer to buy and sell 
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livestock in commerce for its own account and is charged, in 
part, with being insolvent and misusing and endangering pro- 
ceeds from the sale of consigned livestock. A copy of the com- 
plaint and a copy of the rules of practice were served upon re- 
spondent February 12, 1963. 


At the time of service of the complaint, respondent was notified 
in writing that an answer thereto should be filed within 20 days 
after such service and that, in accordance with section 202.9 of 
the rules of practice (9 CFR 202.9), failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint and, in effect, a waiver of oral hearing. Notwithstand- 
ing such notice, respondent has not filed an answer. The matter 
was referred to John Curry, Hearing Examiner, Office of Hear- 
ing Examiners, United States Department of Agriculture, for 
the preparation of a report without further investigation or hear- 
ing pursuant to section 202.9(c) of the rules of practice. On June 
18, 1963, the hearing examiner filed a report recommending that 
respondent be found to have violated the act as charged, be or- 
dered to cease and desist fromi such violations and to establish a 
shippers’ proceeds account, and be suspended as a registrant 
under tthe act for a period of 30 days and thereafter until re- 
spondent demonstrates that it is no longer insolvent. No excep- 
tions to the hearing examiner’s report were filed. 


FINDINGS OF FACT 


1. Hutchinson Livestock Sales Pavilion, Inc., stockyard, 
Hutchinson, Kansas, is now and was at all times material herein 
a posted stockyard subject to the provisions of the act. 


2. Respondent, Hutchinson Livestock Sales Pavilion, Inc., is 
a Kansas corporation whose address is Hutchinson, Kansas. Re- 
spondent was at all times material herein engaged in the business 
of a market agency and dealer, registered with the Secretary to 
buy and sell livestock on a commission basis at the stockyard and 
to buy and sell livestock in commerce for its own account. 


3. Respondent is insolvent in that respondent is unable to pay 
its current obligations as they become due in the usual course of 
business. 

4. On or about June 2, 1962, respondent purchased 100 head 


of cattle in commerce for its own account and in purported pay- 
ment of the purchase price thereof issued a check in the amount 
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of $15,288.45, which check was returned by the bank upon which 
it was drawn because of insufficient funds in respondent’s ac- 
count. 


5. Respondent, at the stockyard, during the months of May 
and June 1962, used funds received as proceeds from the sale of 
livestock consigned to it for sale on a commission basis for pur- 
poses of its own and purposes other than the payment of lawful 
marketing charges and the remittance of net proceeds to shippers, 
thereby endangering or impairing the faithful and prompt ac- 
counting therefor and payment of the portions thereof due the 
owners or consignors of livestock. As of May 31, 1962, respondent 
had outstanding checks in the total amount of $64,655.68, issued 
to consignors of livestock, with a bank balance of $12,094.99, a 
petty cash account of $115, plus current proceeds receivable of 
$5,083.87, leaving a deficit balance of $47,361.82. As of June 11, 
1962, respondent had outstanding checks in the total amount of 
$29,311.19, issued to consignors of livestock, with a bank balance 
of $11.14, leaving a deficit balance of $29,300.05. 


CONCLUSIONS 


Respondent is insolvent within the meaning of the Act of Con- 
gress approved July 12, 1943 (7 U.S.C. 204) (see, e.g., Im re 
Southern Buyers, Inc., 14 A.D. 811 (1955)), and by reason of 
the facts set forth in Finding of Fact 5, respondent willfully 
violated sections 307 and 312(a) of the act (7 U.S.C. 208 and 
213(a)) and sections 201.40 and 201.41 of the regulations issued 
thereunder (9 CFR 201.40 and 201.41). See, e.g., In re Harry C. 
Daniels, d/b/a Harry C. Daniels and Co., 14 A.D. 903 (1955), 
aff'd, 242 F.2d 39 (7th Cir. 1957), cert. denied, 354 U.S. 939 
(1957). Also, by reason of the facts set forth in Finding of Fact 
4, respondent willfully violated section 312(a) of the act. Re- 
spondent should be ordered to cease and desist from the viola- 
tions found herein and to establish and maintain a separate 
shippers’ proceeds account and respondent should be suspended 
as a registrant under the act for a period of 30 days and there- 
after until respondent demonstrates that it is no longer insolvent, 
as recommended by complainant. 


ORDER 


Respondent shall cease and desist from (1) issuing checks in 
payment for livestock purchased in commerce without having and 
maintaining sufficient funds on deposit in the bank upon which 
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they are drawn to pay such checks, and (2) making such use of 
funds received as proceeds from the sale of livestock handled on 
a commission basis as would in any manner endanger or impair 
the prompt and faithful accounting therefor and payment of such 
funds to the person entitled thereto. 


Respondent shall deposit the gross proceeds received from the 
sale of livestock on a commission basis in a separate bank ac- 
count designated as ‘Custodial Account for Shippers’ Proceeds,” 
or by a similar identifying designation, and respondent shall 
withdraw funds therefrom only for those purposes for which 
shippers’ proceeds may be properly used as set forth in section 
201.42 of the regulations issued pursuant to the act (9 CFR 
201.42). 


Respondent is suspended as a registrant under the act for a 
period of 30 days and thereafter until respondent demonstrates 
that it is no longer insolvent. At the request of respondent, when 
it makes such a showing, a supplemental order will be issued 
in this proceeding terminating. the suspension after the 30-day 
period. 

This order shall become effective on the 10th day after service 
thereof upon respondent and copies hereof shall be served upon 
the parties. 


(No. 8590) 


W. H. HoDGES & COMPANY OF CROWLEY, INC., AND W. H. 
HopGESs & COMPANY OF NEW ROADS, INC. v. MILLER AND 
DOMINIQUE STOCKYARDS AND JACK HEFLIN. P&S Docket No. 
2659. Decided August 14, 1963. 


Failure to Pay — Admission of Liability 


Respondent Heflin admits liability to complainants and is ordered to pay 
the amount due. The complaint is dismissed as to the other respondent. 


Mr. C. Ellis Henican, of New Orleans, Louisiana, for complainants. Messrs. 
Calvin W. Eason, Jr., and Raymond D. Fuljenz, of Lake Charles, 
Louisiana, for respondents. Mr. Hiram Childress, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq¢.), hereinafter 
referred to as the act. In a complaint filed on November 22, 1961, 
complainants seek reparation in the sum of $18,033.23, alleging 
that 222 stocker calves and yearlings were sold to respondent 
Heflin in September 1961, and that respondent Miller and Do- 
minique Stockyards was involved in the dealer operations of re- 
spondent Heflin. 


An answer was filed by Alcide Dominique on behalf of respond- 
ent Miller and Dominique Stockyards. Calvin W. Eason, Jr., At- 
torney at Law, filed an answer on behalf of respondent Heflin. 
Each of the answers contained a request for an oral hearing. 


An oral hearing was held at Lake Charles, Louisiana on Octo- 
ber 4 and 5, 1962. Hiram Childress, Office of the General Coun- 
sel, United States Department of Agriculture, was presiding of- 
ficer. Complainants were represented by counsel, C. Ellis Henican, 
New Orleans, Louisiana. Both respondents were represented by 
Messrs. Calvin W. Eason, Jr., and Raymond D. Fuljenz, Attor- 
neys at Law, Lake Charles, Louisiana. Ten witnesses testified at 
the hearing. After the hearing, complainants filed a brief. 


FINDINGS OF FACT 


1. Complainant W. H. Hodges & Company of Crowley, Inc., 
Post Office Box 494, Crowley, Louisiana, a corporation, is a mar- 
ket agency and dealer registered with the Secretary of Agricul- 
ture to sell livestock on a commission basis and to buy livestock 
in support of the market at the W. H. Hodges & Company of 
Crowley, Inc. stockyard, a posted stockyard subject to the pro- 
visions of the act. 


2. Complainant W. H. Hodges & Company of New Roads, 
Inc., New Roads, Louisiana, a corporation, is a market agency 
and dealer registered with the Secretary of Agriculture to buy 
and sell livestock on a commission basis and to buy livestock in 
support of the market at the W. H. Hodges & Company of New 
Roads, Inc. stockyard, a posted stockyard subject to the provi- 
sions of the act. 


3. Respondent J. T. (Jack) Heflin, 3918 Auburn Drive, Lake 
Charles, Louisiana, an individual, is now, and was at all times 
material herein, a dealer registered with the Secretary of Agri- 
culture to buy and sell livestock in commerce for his own account. 
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4, In 1957, the public was officially notified that ithe livestock 
market known as the Miller & Dominique Stockyards, Lake 
Charles, Louisiana, hereinafter referred to as the stockyard, is 
subject to the provision of the act. At that time, the stockyard 
was operated by a partnership composed of two individuals, 
Alcide Dominique, 2004 St. Mary’s Boulevard, Lafayette, Louisi- 
ana, and Getty V. Miller, Church Point, Louisiana, doing business 
as the Miller and Dominique Stockyards. 


5. Late in 1960 or early in 1961, the partnership was dis- 
solved. Since then, the stockyard has been operated by Alcide 
Dominique. During the period material herein, Alcide Dominique 
was operating the stockyard under the name of Lake Charles 
Livestock Commission Barn. 


6. After the partnership was dissolved, Alcide Dominique and 
J. T. Heflin agreed that the latter would act as starter at the 
weekly auction sales at the stockyard. At the time of the pur- 
chases involved in this proceeding, J. T. Heflin was acting as 
starter at such auction sales. * 


7. The W. H.*Hodges & Company of Crowley, Inc., sold to 
J. T. Heflin, at the W. H. Hodges & Company of Crowley, Inc. 
stockyard, a total of 209 head of cattle, as follows: 


Date Number of Head Purchase Price 
September 8, 1961 92 $7,191.30 
September 138, 1961 61 5,461.16 
September 15, 1961 56 4,310.32 


8. On September 15, 1961, the W. H. Hodges & Company of 
New Roads, Inc., sold to J. T. Heflin, at the W. H. Hodges & 
Company of New Roads, Inc. stockyard, 13 head of cattle for 
$1,070.45. 


9. Complainants have not been paid for the 222 head of cattle 
sold by them to J. T. Heflin in September 1961. 


10. The complaint was filed within 90 days of the accrual of 
the causes of action. 


CONCLUSIONS 


Respondent Heflin admits liability to complainants, but asserts 
that he bought the livestock in question for his own account, and 
denies that Alcide Dominique was involved in such purchases in 
any way. 
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During the time in question, Heflin acted as starter at auctions 
at the stockyard, and he was held out to the public as the man- 
ager. Cattle belonging to Heflin was sold at auctions at which he 
acted as starter. He paid a smaller commission than other cus- 
tomers with respect to the livestock sold for his account at the 
stockyard. He and Alcide Dominique transacted business with 
one another frequently. Heflin bought large numbers of cattle at 
stockyards owned by Alcide Dominique. When Heflin’s insolvency 
became known, Alcide Dominique endorsed a promissory note to 
enable the former to obtain a $25,000 bank loan. It appears 
that a part of the proceeds of the loan were paid to Alcide Do- 
minique. At the hearing, Alcide Dominque testified that Heflin 
owed a large sum of money to him with respect to cattle sales 
made to Heflin in 1961. The record also shows that Dominique 
paid some debts owed by Heflin to third parties. 


While there is much evidence concerning the relationship of 
Alcide Dominique and J. T. Heflin, it was not established that 
the former was either the principal or a partner of J. T. Heflin 
with respect to the sales made by the complainants, nor was 
there proof of any conduct or failure on the part of Alcide Do- 
minique which would make him liable in this proceeding. Com- 
plainants did not transact business with Heflin on the assumption 
that Dominique, the Miller and Dominique Stockyards, or the 
Lake Charles Livestock Commission Barn, would be financially 
responsible in connection with such transaction. Complainants 
sold livestock to Heflin prior to the time he became associated 
with Alcide Dominique or the stockyard. At all times, the live- 
stock was charged to Heflin rather than to the Miller and Domin- 
ique Stockyards or Alcide Dominique, and the payments were 
made by Heflin or by his wife. 


Complainants emphasize the fact that, pursuant to Heflin’s 
instructions, the livestock in question was transported to Lake 
Charles and placed in pens at the stockyard. It appears that the 
animals arrived in the middle of the night when no stockyard 
employees were present. The subsequent disposition of the ani- 
mals is unknown. Heflin had no recollection in this regard. He 
testified that the cattle may have been transported to his ranch. 
There is also evidence that livestock dealers were permitted to 
leave cattle in pens at the stockyard for short periods of time, 
free of charge, irrespective of whether the cattle were bought or 
would be offered for sale at the stockyard. Cattle were left and 
picked up by such dealers regardless of whether stockyard em- 











912 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 22 A.D. 912 


ployees were on duty. Accordingly, the fact that the cattle which 
Heflin bought from complainants were traced to the stockyard 
cannot be considered significant with respect to the issues in- 
volved in this proceeding. 


Upon the basis of all of the foregoing, it is concluded that the 
complaint should be dismissed as to the respondent Miller and 
Dominique Stockyards. Respondent Heflin’s failure to pay the 
purchase price with respect to livestock bought from the com- 
plainants at posted stockyards constitutes an unjust practice in 
violation of the act. Therefore, it is further concluded that said 
respondent should be held liable to the complainants for the 
amount owed in connection with such purchases. 


ORDER 


Within thirty days from the date of this order, respondent J. 
T. Heflin shall pay to the W. H. Hodges & Company of Crowley, 
Inc., the sum of $16,962.78 with interest thereon at the rate of 
5% per annum from October 1, 1961, until paid. 


Within thirty days from the date of this order, respondent J. 
T. Heflin shall pay to the W. H. Hodges & Company of New 
Roads, Inc., the sum of $1,070.45 with interest thereon at the 
rate of 5% per annum from October 1, 1961, until paid. 


The complaint is hereby dismissed as to the respondent Miller 
and Dominique Stockyards. 


(No. 8591) 


In re GEORGE ASH, d/b/a GEORGE ASH PACKING COMPANY. P&S 
Docket No. 2771. Decided August 26, 1963. 
Petition to Reconsider — Dismissal 


The petition to reconsider the order of August 1, 1963, is dismissed. 
Decision by Thomas J. Flavin, Judicial Officer 


DISMISSAL OF PETITION TO RECONSIDER 


On August 26, 1963, there was received by the Hearing Clerk, 
a petition to reconsider the decision and order entered August 
1, 1963, in this proceeding under the Packers and Stockyards 


ys 
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Act, 1921 (7 U.S.C. 181 et seq.). A copy of the decision and order 
had been served upon respondent August 5, 1963. On August 7 
counsel for respondent was notified that a petition to reconsider 
would have to be filed with the Hearing Clerk within 15 days of 
service of a copy of the decision and order upon respondent (9 
CFR § 202.21(3)). Hence August 20, 1963, was the last day for 
the filing of a petition to reconsider and the petition received 
August 26, 1963, is not timely filed. 


Even if timely filed, however, the petition does not convince 
us that there should be any change made in the decision and 
order entered. Respondent has added nothing that has not been 
raised and considered before except the complaint that there was 
no formal denial of his request for oral argument upon his ex- 
ceptions to the hearing examiner’s report. The issuance of the 
decision and order without the holding of oral argument consti- 
tuted a determination that oral argument would serve no useful 
purpose. 


The petition to reconsider is dismissed. 


(No. 8592) 


In re CHAMBERLAIN LIVESTOCK SALES, INC. P&S Docket No. 
2955. Decided August 26, 1963. 


Bonding Provisions — Cease and Desist — 
Consent Order 


Respondent is ordered to cease and desist from engaging in market agency 
operations under the act without filing and maintaining the required 
bond. 

Mr. Garrett N. Wyss, for complainant. Mr. C. T. Sanders, of Kansas City, 
Missouri, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the act, instituted by a complaint 
filed on June 27, 1963, by the Director, Packers and Stockyards 
Division, Agricultural Marketing Service, United States Depart- 
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ment of Agriculture, charging respondent with violations of the 
act. 


Respondent filed an answer on July 11, 1963, in which it admits 
the jurisdictional allegations of the complaint, neither admits nor 
denies the remaining allegations, waives oral hearing and the 
report of the hearing examiner, and consents to the issuance of 
a specified order, with findings and conclusions for the purpose 
of this proceeding only based on all allegations contained in the 
complaint. Complainant has stated in its recommendation that 
respondent is now in compliance with the bonding requirements 
of the act and the regulations thereunder and has recommended 
that the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. Respondent, whose business address is Chamberlain, South 
Dakota, is now, and was at all times material herein, a market 
agency within the meaning of the act, registered with the Secre- 
tary of Agriculture to sell livestock in commerce on a commission 
basis. . 

2. The Chamberlain Livestock Sales, Inc. stockyard, Chamber- 
lain, South Dakota, hereinafter called the stockyard, is now, and 
was at all times material herein, a posted stockyard subject to 
the provisions of the act. 


3. Respondent’s surety bond was terminated on February 15, 
1963. Respondent, on or about February 8, 1963, was notified in 
writing of such termination date, and was informed that it would 
have to furnish a new bond if it continued to operate after Feb- 
ruary 15, 1963, as a registrant under the provisions of the act. 
On or about April 3, 1963, respondent was further notified in 
writing that if it continued to operate as a market agency, it 
would have to furnish the required bond. Notwithstanding said 
notices, respondent continued to engage in the business of a mar- 
ket agency, selling livestock at the stockyard on a commission 
basis without filing and maintaining a reasonable bond or its 
equivalent, as required by the act and the regulations. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3, the re- 
spondent has wilfully violated section 312(a) of the act (7 U.S.C. 
213(a)) and sections 201.29 and 201.30 of the regulations (9 CFR 
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201.29, 201.30). Inasmuch as respondent has consented to the 
issuance of the order set forth below and complainant has 
recommended that such order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in the busi- 
ness of a market agency in commerce within the meaning of the 
act without filing and maintaining a reasonable bond or its 
equivalent as required by the act and the regulations thereunder. 

This order shall become effective on the sixth day after service 
hereof upon respondent. 


Copies hereof shall be served upon the parties. 


(No. 8593) 


In re MARKET AGENCIES AT SALT LAKE CITY, UTAH. P&S Docket 
No. 457. Decided August 26, 1963. 


Continuation of Rates and Charges 
Respondents’ current schedule of rates and charges is continued in effect up 
to and including October 31, 1963. 


Mr. Carl R. Bullock, for Packers and Stockyards Division, Agricultural 
Marketing Service. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). 


The respondents are now operating under an order issued on 
June 6, 1961, which authorized them to put into effect and assess 
to and including August 31, 1963, the current schedule of rates 
and charges. 


On August 20, 1963, respondents filed a request for an increase 
in its rates and charges for dairy cattle and for the continuation 
of its current schedule of rates and charges with such modifica- 
tion until August 31, 1965, 











916 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 22 A.D. 916 


The Packers and Stockyards Division, Agricultural Marketing 
Service, by its attorney, filed a petition recommending that the 
order of June 6, 1961, be continued in effect to and including 
October 31, 1963, unless modified before that date, in order to 
allow time to publish in the Federal Register the request for 
increase in the charges for dairy cattle. 


In view of the foregoing, the order issued on June 6, 1961, is 
continued in effect to and including October 31, 1963, unless 
changed by further order before the latter date. 


This order shall become effective on September 1, 1963, and 
remain in effect to and including October 31, 1963, unless changed 
by further order before the latter date. Copies hereof shall be 
served upon the parties by registered mail or in person. 


(No. 8594) 


In re ROBERT J. LAVOIE, RALPH N. ANDERSON, AND ROBERT J. 
MANN, d/b/a MANN, BoyD AND MANN. P&S Docket No. 2946. 
Decided August 30, 1963. 


Suspension Terminated 
Decision by Orville L. Freeman, Secretary 


SUPPLEMENTAL ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented ( 7 U.S.C. 181 e¢ 
seq.), an order was issued July 26, 1963, suspending respondents’ 
registration as a market agency, subject to the provisions of the 
act, until respondents demonstrate that they are no longer in- 
solvent. On August 29, 1963, complainant recommended that a 
supplemental order be issued terminating the suspension of re- 
spondents’ registration as it appears that respondents are pres- 
ently solvent. 


Accordingly, the suspension of respondents’ registration in the 
order of July 26, 1963, is hereby terminated. 


Copies hereof shall be served upon the parties. 
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DISMISSAL — SETTLEMENT BETWEEN PARTIES 
(No. 8595) 


P&S Docket No. 2865. Dismissed August 19, 1963, by Thomas J. 
Flavin, Judicial Officer. 


DISMISSAL — WITHDRAWAL OF COMPLAINT 
(No. 8596) 


P&S Docket No. 2724. Dismissed August 6, 1963, by Thomas J. 
Flavin, Judicial Officer. 


(No. 8597) 


R. B. ToDD PRODUCE Co., INC. v. FROSTREAT FROZEN F oops. INC. 
PACA Docket No. 8722. Decided August 1, 1963. 


Receiver — Motion to Dismiss — Contract for 
Harvesting and Transportation — Jurisdiction 
of Secretary — Acceptance — Liability 
It is concluded: (1) the presiding officer ruled correctly in denying the mo- 
tion of the receiver as the receiver is not a party in this proceeding; (2) 
the contract for the harvesting of beans and the ‘ransportation thereof 
is not within the jurisdiction of the Secretary, and our consideration 
herein is restricted to the beans sold by complainant to respondent; and 
(3) respondent accepted the beans purchased and is liable for the con- 
tract price. 
Mr. Carl C. Conley, of Raymondville, Texas, and Mr. E. T. Palmer, of Dyers- 
burg, Tennessee, for complainant. Mr. W. Stanly Yarbro, of Dyers- 
burg, Tennessee, for receiver. Mr. Thomas A. Pedron, Presiding Of- 


ficer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed April 26, 1961. The formal com- 
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plaint was filed February 7, 1962. Complainant seeks to recover 
the total purchase price of two truckloads of beans allegedly sold 
to respondent during November 1960. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent on February 
28, 1962. A copy of the report of investigation was served upon 
complainant on March 1, 1962. Respondent filed an answer on 
March 12 and another on March 30, 1962, admitting the receipt 
of two truckloads of beans, but alleging that the beans failed to 
meet contract specifications. Respondent requested an oral hear- 
ing. By letter dated July 19, 1962, the Department was advised 
that on April 6, 1962, William B. Ford was appointed receiver 
for respondent as the result of a General Creditor’s Bill filed in 
the Common Law and Chancery Court of Dyer County, Tenn- 
essee, by five local creditors on March 21, 1962. 


The oral hearing was held on November 8, 1962, in Dyersburg, 
Tennessee. Complainant was represented by counsel and three 
witnesses testified in its behalf. Respondent was not represented 
by counsel at the hearing. The receiver appeared specially and 
moved to dismiss the complaint on the grounds that the receiver 
had not been served with a copy of the complaint and that an 
injunction issued by the court restrained this proceeding. This 
motion was denied by the presiding officer. A brief was filed on 
behalf of the receiver. 


FINDINGS OF FACT 


1. Complainant, R. B. Todd Produce Co., Inc., is a corpora- 
tion whose address is Raymondville, Texas. 


2. Respondent, Frostreat Frozen Foods, Inc., is a corporation 
whose address is Post Office Box 423, Dyersburg, Tennessee. At 
the time of the transactions involved herein, respondent was li- 
censed under the act. 


3. On or about November 15, 1960, complainant agreed to 
harvest beans purchased by respondent from Alamo Products 
Company, Alamo, Texas, at $48.50 per ton, to sell to respondent 
sufficient beans to make a full truckload at 6 cents per pound and 
to prepay trucking charges for delivery to respondent of 1 cent 
per pound. 


4, Pursuant to the foregoing agreement, complainant’s pick- 
ing crew harvested 28,300 pounds of beans for respondent. These 
beans, plus 10,250 pounds furnished by complainant, were 
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shipped by truck on November 21, 1960, from Raymondville, 
Texas, to Dyersburg, Tennessee. Respondent accepted the load 
of beans but has not paid complainant any part of the amount 
due, including the freight charges paid by complainant to the 
carrier. 


5. On or about November 15, 1960, in the course of inter- 
state commerce and by oral contract, complainant sold to re- 
spondent one truckload of beans, weighing 38,100 pounds, at an 
agreed price of 6 cents per pound, plus 1 cent per pound freight 
for delivery to respondent. 


6. On November 24, 1960, complainant caused to be shipped, 
pursuant to such contract, a truckload of beans meeting contract 
specifications from Raymondville, Texas, to Dyersburg, Tennes- 
see. Respondent accepted the beans on arrival and advanced $50 
to the truck driver. Complainant paid the balance of the freight 
charges of $331. Respondent has not paid to complainant the 
balance due of $2,617. 


7. There was no Federal inspection of either shipment at 
shipping point or destination. The first load was inspected prior 
to shipment by respondent’s agent, Ray Jones, Jr. 


8. ‘The informal complaint was filed April 26, 1961, which was 
within 9 months after the causes of action accrued. 


CONCLUSIONS 


The receiver contends in his brief that it was error for the 
presiding officer to deny the motion to dismiss the complaint 
against respondent because no service of process had been made 
upon the receiver or his attorney. Attached to the brief are copies 
of the application for an injunction or receiver filed with the 
State Court on March 21, 1962, and various court orders, includ- 
ing appointment of the receiver. 


At the outset, it should be pointed out that the jurisdiction of 
the Secretary in a reparation proceeding is not affected by the 
assignment of a respondent’s property for the benefit of creditors 
under State Law. Chinchiolo & Co. v. Wernikoff Bros., 19 A.D. 
915; Bateman Frozen Foods v. Falls City Food Bank, 14 A.D. 
688. Furthermore, an examination of the injunction issued by 
the State Court reveals that it does not purport to restrain the 
prosecution of pending suits prior to judgment since it reads as 
follows: 
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“. ,. all parties to any and all suits pending against said 
corporation are enjoined from proceeding further in 
them than to judgment.” 


The receiver does not, merely by virtue of his appointment, 
become a party to the action against the corporation for whose 
property he is appointed, but is a stranger to such action until 
added or substituted by an order of the court wherein the action 
is pending. The burden of seeking to become a party to such an 
action is on the receiver and complainant is not bound to bring 
him in. 45 Am. Jur. Receivers, § 467. In our opinion, the presid- 
ing officer ruled correctly in denying the motion of the receiver. 


Complainant alleged in the formal complaint that it sold the 
two truckloads of beans to respondent. While the evidence estab- 
lishes that complainant sold to respondent one load of beans 
weighing 38,100 pounds, such is not the case with respect to all 
of the 38,550 pounds of beans in the first load. At the oral hear- 
ing, R. B. Todd, president of complainant, testified that on or 
about November 15, 1960, Ray Jones, the purchasing agent of 
respondent, came to complainant’s place of business at Raymond- 
ville to purchase,beans; and that he told Jones he did not have 
any to sell and he gave him the names of several companies in 
the Valley that did have them. The witness further testified that 
Jones purchased 28,300 pounds from Alamo Products Company, 
Alamo, Texas, and then contracted with complainant for the har- 
vesting of such beans at $48.50 per ton, for the furnishing of 
other beans to make a full truckload at 6 cents per pound, and 
for shipment by truck to respondent at 1 cent per pound. As to 
the first load, complainant seeks to recover $686.28, the picking 
charges on 28,300 pounds of beans; $615, the cost of 10,250 
pounds of beans purchased by complainant to complete the load; 
and $385.50, the freight charges on 38,550 pounds of beans. 


There is a question, which we raise, whether the contract for 
the harvesting of beans and the transportation thereof is within 
the jurisdiction of the Secretary. Section 2(4) of the act (7 
U.S.C. 499b(4)) makes it unlawful in or in connection with any 
transaction in interstate or foreign commerce for any commis- 
sion merchant, dealer or broker “to fail or refuse truly and cor- 
rectly to account and make full payment promptly in respect of any 
transaction in any such commodity to the person with whom such 
transaction is had; .. .”The word “transaction” has been con- 
sistently construed to mean any of the types of contracts or un- 
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dertakings which are mentioned in the definitions in the act for 
commission merchants, dealers and brokers, such as consign- 
ments and purchases and sales. It is concluded that the contract 
for the harvesting of beans and the transportation thereof is 
not within the jurisdiction of the Secretary. Accordingly, our 
consideration herein will be restricted to the 10,250 pounds of 
beans in the first load and the beans in the second load, which 
were sold by complainant to respondent. 


There is no dispute that respondent accepted the beans pur- 
chased by unloading them. Having accepted the beans, respondent 
became liable for the agreed price thereof, less any damages 
sustained by reason of a breach of warranty by complainant. The 
burden of proving the warranty, the breach thereof and the re- 
sulting damages rests upon respondent. Hastings Potato Growers 
Assoc. V. M. Singer’s Sons Corp., 20 A.D. 734. 


It is respondent’s position that the beans in the two loads re- 
ceived were sub-standard and that a substantial portion was lost 
in processing. At the hearing Ray Jones, Jr., Assistant Secretary 
of respondent at the time of the transactions, testified that he in- 
spected and approved the beans in the first load prior to ship- 
ment. This witness testified that he purchased the second load 
over the telephone and that he told Todd or one of his employees 
that the beans had to be Grade B. At another point in his testi- 
mony he said that he told them the beans had to be good. Todd 
and Alex Anzeldual, one of his employees, testified that Jones 
ordered the second load of beans over the telephone, saying re- 
spondent was having some trouble processing prior shipments 
into Grade B frozen beans and, therefore, “to get them as good 
as we could.” On the basis of the evidence, it is concluded that 
respondent has failed to sustain the burden of proving that there 
was an express warranty as to the quality or condition of the 
beans. Furthermore, no proof was submitted by respondent with 
respect to the quality and condition of the beans received or the 
damages, if any, sustained in connection with such beans. 


The purchase price due complainant on the 10,250 pounds of 
beans in the first load, plus the freight charges thereon of 
$102.50, is $717.50. The purchase price due complainant on the 
second load, plus freight charges, is $2,617. The failure of re- 
spondent to pay to complainant the total amount of $3,334.50 is 
in violation of section 2 of the act. Reparation should be awarded 
complainant in that amount, with interest. 
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ORDER 





Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $3,334.50, with interest 
thereon at the rate of 5 percent per annum from January 1, 
1961, until paid. 


The facts shall be published. 


Copies hereof shall be served upon the parties. 


(No. 8598) 


THOMAS J. HOLT COMPANY v. DU BAL PACKING COMPANY. PACA 
Docket No. 8632. Docided August 2, 1963. 


Failure to Prove Contract — Dismissal 


Complainant failed to sustain the burden of proving the alleged contract. 
The complaint is dismissed. - 


Mr. Ned Stein, of Philadelphia, Pennsylvania, for complainant. Abramson & 
Bolz, of Salinas, California, and Mr. T. C. Curry, of DeBary, Florida, 
for respondent. Mr. William L. Anderson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
The formal complaint was filed December 8, 1961. Complainant 
alleges that on August 9, 1961, it contracted to purchase from 
respondent three carloads of onions, to be shipped in interstate 
commerce, and that respondent failed, neglected, and refused to 
ship the onions, causing complainant to sustain damages in the 
amount of $2,480 for which reparation is requested. 
















A copy of the investigation report prepared by the Depart- 
ment was served upon complainant on January 5, 1962. A copy 
of the investigation report and a copy of the formal complaint 
were served upon respondent on January 9, 1962. 


Respondent filed an answer on January 18, 1962, denying that 
it had entered into a contract of sale with complainant. Respond- 
ent requested an oral hearing. 
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An oral hearing was held in Salinas, California, on September 
12, 1962. Complainant was not present or represented at the 
hearing, but the depositions of Thomas J. Holt and Harry\ E. 
Scheid were received in evidence on its behalf. Tony Silviera, 
Clarence J. Molanari, Frank J. Balestrieri and Harry E. Scheid 
testified for respondent. Both parties submitted briefs. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Thomas J. Holt 
and Israel Sussman, doing business as Thomas J. Holt Company, 
whose address is Pennsylvania Produce Terminal, Oregon and 
Delaware Avenues, Philadelphia, Pennsylvania. 


2. Respondent is a partnership composed of Frank J. Bales- 
trieri and Clarence J. Molanari, doing business as Du Bal Pack- 
ing Company, whose address is Post Office Box 254, Salinas, Cali- 
fornia. At the time of the transaction alleged herein, respondent 
was licensed under the act. 


8. On August 9, 1961, complainant and respondent acting 
through a broker, System Sales Company, Salinas, California, 
discussed the availability of jumbo yellow onions for purchase by 
complainant from respondent. System Sales Company prepared 
and sent to the parties a memorandum of sale dated August 
9, 1961, which contained, among other things, the following state- 
ments: 

“To ship 2 cars by end of week Aug. 12- Also 3rd car 
by Aug 14-15. 


* * * & 
2 Cars Jumbo yellow onions 2.05 net F. O. B. 
1 car Jumbo yellow onions” 


4. On August 12, 1961, respondent returned his copy of the 
memorandum of sale by mail to System Sales Company with a 
notation to the effect that no contract had been entered into. 


5. On August 14, 1961, complainant sent respondent the fol- 
lowing wire: 
WE HAVE CONFIRMED CAR US ONE 3 INCH 
ONIONS PURCHASED FROM YOU BY OUR HARRY 
SCHEID SYSTEM SALES INSIST SAME SHIPPED 
TODAY AS YOU HAVE BEEN STALLING COUPLE 
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DAYS NOW UNLESS SHIPPED TODAY REPORTING 
SAME DEPARTMENT OF AGRICULTURE.” 


6. On the same date, respondent replied to complainant by 
wire as follows: 


“SORRY DID NOT CONFIRM CAR JUMBO ONIONS 
SIMPLE REASON WE COULDNT MAKE STRAIGHT 
CAR JUMBOS. OFFERED CAR 200-300 MEDIUM 
BALANCE JUMBO. SYSTEM SALES NEVER DID 
CONFIRM.” 


7. On August 15, 1961, complainant sent the following wire 
to respondent: 


“AS PER CONFIRMATION TO YOU BY OUR 
AGENT HARRY SCHEID COVERING TWO CARS 
ONIONS TO BE SHIPPED BY END OF WEEK AU- 
GUST 12 ACCOUNT YOU NOT SHIPPING WE 
FORCED PURCHASE CAR FROM IDAHO SHIPPED 
YESTERDAY AT $2.50 FOB WE INTEND FILE 
COMPLAINT AND ALSO START CLAIM AGAINST 
YOU FOR THIS CAR AND OTHER CAR THAT 
WAS TO BE SHIPPED UP TO AUGUST 12 AND 
THE THIRD CAR THAT WAS SUPPOSED TO BE 
SHIPPED 14TH OR 15TH WE HEREBY PUTTING 
YOU ON NOTICE FOR ANY AND ALL LOSSES 
THROUGH NOT SHIPPING THESE CARS PER OUR 
HARRY SCHEIDS CONFIRMATION TO YOU.” 


8. No onions were shipped by respondent to complainant. 


9. The formal complaint was filed on December 8, 1961, which 
was within 9 months after the alleged cause of action accrued. 


CONCLUSIONS 


Complainant’s evidence in support of its contention that re- 
spondent agreed to sell three carloads of onions to complainant 
consists primarily of the photostatic copy of a memorandum of 
sale issued by Harry E. Scheid, doing business as System Sales 
Company, the testimony of Harry E. Scheid, and the deposition 
of Thomas J. Holt. The memorandum of sale dated August 9, 
1961, and signed by Scheid purports to evidence the sale by re- 
spondent to complainant of three carloads of jumbo yellow 
onions, two loads to be shipped by the end of the week of August 
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12, 1961, and the third load to be shipped by August 14, or 15, 
1961, and the third load to be shipped by August 14 or 15, 1961. 
While complainant’s name does not appear on the line marked 
“Sold to” it does appear on the line “Ship to.” Asked whether 
this memorandum of sale truly reflected the transaction, Scheid 
answered in the affirmative. But his testimony with respect to the 
negotiations which preceded the preparation of this memorandum 
reflects an entirely different arrangement. 


Scheid testified that in a telephone conversation on August 9, 
1961, with Tony Silviera he made known complainant’s interest in 
obtaining one carload of jumbo onions to be shipped as soon as 
possible and two additional carloads to be shipped within a rea- 
sonable time. He said: “Tony replied that he thought that he 
could get the first car in the next day or two which my customer 
agreed to, or which Mr. Holt agreed to, and then would talk in 
regards to trying to deliver another possible two cars in a week 
or ten days. 


The witness testified further that the following day, August 10, 
1961, Silviera advised him that he was having some difficulty 
in getting jumbo onions; and that he relayed this information 
to complainant; and that both parties agreed that respondent 
should attempt to get the first car out, and they would discuss 
the matter of the other two cars later. He stated that on the third 
day, August 11, 1961, he was informed by someone in respond- 
ent’s office that it would be impossible to ship even one carload 
of jumbo onions and he was offered a mixed carload of jumbo 
and medium sized onions. This version of the transaction is con- 
sistent with that set forh in Scheid’s letter to the Department 
dated September 27, 1961, which was attached to the investiga- 


tion report. 


Thomas J. Holt, in his deposition, also agreed that the memo- 
randum of sale truly reflected the transaction which Scheid had 
negotiated between the parties. He claimed that the first indica- 
tion he had of any difficulty was when he received respondent’s 
wire of August 14, 1961, advising him that no sale had been con- 


firmed. 


The testimony of Tony Silviera, respondent’s bookkeeper and 
clerk, differed from that of Scheid. Silviera testified that on Au- 
gust 9, Scheid telephoned with respect to buying jumbo onions 
and he told Scheid he would let him know if respondent had any 
for sale; that he called Scheid back and told him he (Silviera) 
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would have to check with the shipper first but if any were avail- 
able it would be towards the end of the week; and that Scheid 
replied “Get it out as soon as you can” and “in the meantime 
maybe I will want a couple of more.” He further testified that 
his third and final telephone conversation with Scheid on August 
9, 1961, was made after he had ascertained that it would be im- 
possible to ship a straight car of jumbo onions; that he offered 
to ship to complainant a mixed car of jumbo and medium sized 
onions; that Scheid then informed him that it was too late to 
reach complainant and he would let him know the following day 
whether this offer was acceptable; and that nothing further was 
heard from Scheid until August 11, 1961, when Frank J. Bales- 
trieri, who was in charge of sales for respondent, discussed the 
matter with Scheid. 


Balestrieri testified that he had not been at his office on August 
9, 1961, and that he made several unsuccessful attempts to reach 
Scheid on August 10, 1961. He said Scheid called him on August 
11, 1961, at which time he advised Scheid that, not having heard 
from him, they had not prepared the mixed car for shipment. 


Complainant contends that the terms set forth in the memoran- 
dum of sale are binding, since respondent did not object within 
24 hours after receiving a copy thereof. A memorandum of sale, 
such as the one issued in this case, is not a written contract, but 
it is merely evidence of the terms of an oral contract. Where the 
terms of such a contract are in dispute, evidence of the negotia- 
tions is material and relevant. Hogue Inc. v. Pacific Cherry & 
Fruit Co., 138 A.D. 900; Joseph Denunzio Fruit Co. v. Associa- 
ted Fruit Dist., 79 F. Supp. 177, 127 (S.D. Calif. 1948). 


To establish respondent’s failure to object to the terms of the 
memorandum of sale, complainant relies upon Scheid’s testimony 
to the effect that this memorandum was prepared on August 9, 
1961, pursuant to his instructions and that, presumably, copies 
thereof were mailed to each of the parties on the same date since 
it was customary to post each day’s mail at the end of the day. 
Respondent’s witnesses, Tony Silviera and Frank Balestrieri, 
testified that a copy of the memorandum of sale was not received 
until the morning of August 12, 1961, at which time a rejection 
was noted thereon and it was mailed back to System Sales Com- 
pany. Scheid admits that the copy of the memorandum sent to 
respondent was returned with such a notation and, while his 
testimony in this regard was not clear cut, it appears that this 
occurred 4 or 5 days after August 9, 1961. 
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Assuming that Scheid’s testimony is sufficient to prove that the 
memorandum of sale was mailed on the evening of August 9, 
1961, so as to give rise to a presumption that it was received by 
respondent on August 10, 1961, it would seem that the state- 
ments made to Scheid in the one or more conversations which he 
had with representatives of respondent after August 9, 1961, 
constitute an implied objection to the terms set forth in this 
memorandum. In any event, it does not follow that respondent 
is bound by these terms, but only that it is valid evidence of the 
transaction. Empire Foods Inc. v. Fir Grove Farm, 16 A.D. 202. 


Ordinarily, a memorandum of sale prepared at the time of the 
transaction is accorded greater weight than the subsequent testi- 
mony of the parties to the transaction. In this case, however, it is 
obvious that the memorandum of sale contained incorrect informa- 
tion. Thus the evidence shows that no one connected with the 
transaction ever discussed the shipment of two cars the first 
week, to be followed by the third car the following week. Accord- 
ingly, while this memorandum is not without probative value, the 
testimony of some of the witnesses is entitled to greater weight 
in determining whether or not there was a contract of sale and, 
if so, the terms thereof. 


There is, of course, a basic conflict between Scheid’s testimony 
and the information contained in the memorandum of sale. Aside 
from the fact that the memorandum of sale contains incorrect 
information as to the time of shipment, Scheid admitted that 
there was some question as to whether Silviera had made any 
commitment with respect to more than one car. Even as to this 
car, his testimony is not too persuasive. 


Holt’s testimony is entitled to little weight because any knowl- 
edge he had as to the negotiations which preceded the prepara- 
tion of the memorandum of sale was received from Scheid, whose 
testimony does not support a contract of sale as set forth in this 
memorandum. In this connection it is noted that, according to 
Holt’s testimony, the first knowledge he had of any difficulty was 
when he received respondent’s wire of August 14, 1961, although 
Scheid testified that he had kept Holt posted as to the events 
which occurred during the week ending August 12, 1961. More- 
over, despite Holt’s insistence that the memorandum of sale di- 
rectly reflected the transaction between the parties, it is apparent 
that when he wired respondent on August 14, 1961, he was under 
the impression that only one car was to be shipped during the 
first week and that the onions were to be U.S. No. 1. 
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Considering the conflicts and the lack of certainty in the evi- 
dence of complainant as compared with the positive character of 
the evidence submitted on behalf of respondent, it is concluded 
that complainant has failed to sustain the burden of proving by 
a preponderance of the evidence that respondent contracted to 
sell any onions to complainant. Accordingly, the complaint should 
be dismissed. 


ORDER 
The complaint is hereby dismissed. 
The facts and circumstances set forth herein shall be published. 


Copies hereof shall be served upon the parties. 


(No. 8599) 


HURON FARMS v. WAGNER BAKING CORPORATION. PACA Docket 
No. 8559. Decided August 5, 1963. 


Bankruptcy — Dismissal 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed June 27, 1961, and the formal 
complaint was filed July 27, 1961. Complainant seeks reparation 
of $14,049.40, which is alleged to be the balance of the total pur- 
chase price of apples and cherries shipped to respondent pursuant 
to contracts of sale entered into in 1960. Respondent filed an 
answer and counterclaim on October 5, 1961, denying liability 
to complainant and alleging that complainant failed to deliver 
all of the fruit contracted for. Respondent requests damages of 
$35,477.50 and also an oral hearing. Complainant filed a reply 
to the counterclaim on October 26, 1961, in which liability to re- 
spondent is denied. 


Prior to the oral hearing in this proceeding, the Department 
was advised that respondent had filed in the United States Dis- 
trict Court, District of New Jersey, a petition proposing an ar- 
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rangement under Chapter XI of the Bankruptcy Act. On July 2, 
1963, the Department was furnished a copy of the order of the 
Court dated September 5, 1962, confirming an arrangement. It 
appears that this arrangement is presently in effect. The Depart- 
ment is advised that in respondent’s schedule of general creditors, 
filed in the bankruptcy proceeding, complainant is listed as due 
almost the exact amount claimed by complainant in the formal 
complaint. In view of the foregoing, the complaint and counter- 
claim should be and hereby are dismissed. 


Copies hereof shall be served upon the parties. 


(No. 8600) 


THE HART CHERRY PACKERS. INC. v. JOHNSTON PIE COMPANY. 
PACA Docket No. 8744. Decided August 8, 1963. 


Petition for Reconsideration — Dismissal 


The order of June 24, 1963, is supported by the evidence and by the law 
applicable thereto. Complainant’s petition for reconsideration is dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER UPON RECONSIDERATION 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
an order was issued on June 24, 1963, dismissing the formal com- 
plaint. A copy of this order was served upon complainant on 
June 26, 1963. On July 3, 1963, complainant requested an exten- 
sion of time within which to file a petition for reconsideration of 
the order of June 24. The request was granted and a stay order 
was issued on July 9, 1963, extending the time for the filing of 
the petition for reconsideration to July 29, 1963, and staying the 
order of June 24, 1963, pending the issuance of a further order 
in this proceeding. 


In its petition filed on July 25, 1963, complainant contends that 
the order of June 24, 1963, is in error in several instances with 
respect to the interpretation by the Secretary of certain of the 
facts involved in this case. Upon reconsideration, we are of the 
opinion that complainant’s contentions are without merit and 
that our order of June 24 is supported by the evidence and by 
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the law applicable thereto, and it is so concluded. Accordingly, 
complainant’s petition is hereby dismissed without prior service 
upon respondent, the stay order of July 9, 1963, is vacated, and 
our previous order of June 24, 1963, is reinstated. 


This order shall be published and copies hereof served upon 
the parties. 


(No. 8601) 


MARTIN HERMAN & SON v. BLOCH & Co., INC. PACA Docket No. 
8981. Decided August 15, 1963. 


Failure to Pay — Admission of Liability 


Respondent’s failure to pay to complainant the amount owing is a violation 
of the act and complainant is awarded reparation. 


O’Melia & Kaye, of Rhinelander, Wisconsin, for complainant. Mr. Alex H. 
Dolnick, of Chicago, Illinois, for respondent. Miss Lenore H. Langford, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
By formal complaint filed on February 7, 1963, complainant seeks 
reparation against respondent in the amount of $8,462, alleged 
to be the unpaid purchase price of four truckloads of potatoes 
sold and delivered to respondent in November 1962. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent on February 
21, 1963. A copy of the report of investigation was served upon 
complainant’s attorneys on the same date. 


Respondent filed an answer on March 7, 1963, admitting most 
of the material allegations of the complaint, with the exception 
of paragraph 9. As to this allegation, respondent denied that it 
has violated section 2 of the act. Respondent requested an oral 
hearing. Since no issue of fact was raised by the pleadings, 
respondent’s request for an oral hearing was denied. 


The shortened method of procedure provided for by section 
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47.20 of the rules of practice was followed. Pursuant to such 
procedure, complainant elected not to submit additional evidence 
in the form of an opening statement, but to rely upon the sworn 
complaint and exhibits attached thereto. Respondent did not file 
an answering statement, and complainant filed no statement in 


reply. 
FINDINGS OF FACT 


1. Complainant is a partnership composed of Martin Herman 
and Thomas Herman, doing business as Martin Herman & Son, 
whose address is Harshaw, Wisconsin. 


2. Respondent, Bloch & Co., Inc., is a corporation whose 
address is 114 Clark Street, Stevens Point, Wisconsin. At the 
time of the transaction involved herein, respondent was licensed 
under the act. 


3. On or about November 1, 1962, contemplating shipment in 
interstate commerce, complainant sold to respondent four truck- 
loads of potatoes, at various prices, for a total agreed price of 
$8,462, f.o.b. shipping point. 


4. Complainant shipped from loading point in the State of 
Wisconsin, in interstate commerce, to respondent at Chicago, 
Illinois, four truckloads of potatoes in compliance with the con- 
tract, and in the manner agreed upon in trucks provided by re- 
spondent. 


5. Respondent accepted the potatoes referred to in Findings 
of Fact 3 and 4 in compliance with the contract, but has failed 
and refused to pay complainant the agreed purchase price of 
$8,462. 


6. The formal complaint was filed on February 7, 1963, which 
was within 9 months after accrual of the cause of action herein. 


CONCLUSIONS 


In its answer, respondent admitted the transaction as alleged, 
including the fact that the potatoes were loaded on respondent’s 
trucks and were turned over to its agents at shipping point. Re- 
spondent made no plea to the allegations in the complaint that 
respondent accepted the potatoes and failed to pay the purchase 
price, and that there is due and owing from respondent to com- 
plainant the sum of $8,462. Respondent merely denies that the 
matters and actions set forth in the formal complaint constitute 
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a violation by respondent of section 2 of the act. 


Respondent has submitted no evidence to show that it had a 
valid reason for failing to pay for the potatoes in question. Ad- 
mittedly, respondent purchased the potatoes from complainant, 
and admittedly, the potatoes were shipped by complainant in 
respondent’s trucks to respondent’s consignees in Chicago, Illin- 
ois. There is no evidence to indicate that the potatoes were not 
accepted, and no evidence of any violation of any breach of war- 
ranty on the part of complainant. As a matter of fact, the report 
of investigation shows that respondent admitted to the Depart- 
ment on or about January 17, 1963, its liability to complainant 
for the four loads of potatoes. 

On the basis of the evidence, we conclude that respondent’s 
failure to pay complainant the purchase price of the subject pota- 
toes was and is in violation of section 2 of the act. Complainant 
should be awarded reparation in the amount of $8,462, with in- 
terest, and the facts should be published. 


ORDEK 
Within 30 days*from the date of this decision, respondent shall 


pay to complainant, as reparation, $8,462, with interest thereon 
at the rate of 5 percent per annum from December 1, 1962, until 


paid. 
The facts and circumstances as set forth herein shall be pub- 
lished. 


Copies of this order shall be served upon the parties. 


(No. 8602) 


J. A. WOOD COMPANY v. BENJAMIN KOONDEL, INC. PACA Docket 
No. 8819. Decided August 15, 1963. 


Rejection Without Reasonable Cause — Damages 


Respondent’s notice of rejection was not timely given and therefore it is con- 
cluded that respondent accepted the shipment. Failure to take possession 
of the shipment after acceptance constitutes a rejection without reason- 
able cause and complainant is awarded damages. 


Mr. Paul G. Hunter, Bureau of Service, Phoenix, Arizona, for complainant. 
Mr. Arthur Herbert, of New York, New York, for respondent. Mr. James 
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A. O’Donnell, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was received by the Department on March 
8, 1962, and the formal complaint was filed June 11, 1962. Com- 
plainant seeks an award of reparation in the amount of $1,192.50, 
which is alleged to be the total agreed purchase price of a car- 
load of cabbage sold to and rejected by respondent. Complainant 
alleges that it was obliged to dispose of the shipment for the 
account of whom concerned and that the shipment was ultimately 
abandoned to the carrier. 


A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon re- 
spondent on July 2, 1962. A copy of the report of investigation 
was served upon complainant’s representative on July 3, 1962. 
Respondent filed an answer on August 20, 1962, alleging that 
complainant warranted the cabbage was of good, green color 
and would grade U. S. No. 1 upon arrival at New York City and 
that such warranty was false in that the cabbage had suffered 
a freezing injury prior to shipment. Respondent also claims that 
complainant failed to take reasonable steps to mitigate damages 
following respondent’s rejection of the carload of cabbage. Re- 
spondent requested an oral hearing. 


An oral hearing was held in New York City on February 8, 
1963, at which respondent was represented by counsel. Two wit- 
nesses appeared and testified for respondent and the deposition 
of a third witness was received in evidence. Complainant was not 
represented at the hearing and no witnesses appeared to testify 
in complainant’s behalf. The presiding officer received in evidence 
without objection the formal complaint and the exhibits attached 
thereto, together with the deposition of complainant’s sales man- 
ager. Complainant filed a brief. 


FINDINGS OF FACT 


1. Complainant, J. A. Wood Company, is a corporation whose 
address is Post Office Box 218, Tolleson, Arizona. 


2. Respondent, Benjamin Koondel, Inc. is a corporation 
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whose address is 325 Washington Street, New York, New York. 
At the time of the transaction involved herein, respondent was 
licensed under the act. 


8. On or about January 10, 1962, in the course of interstate 
commerce, complainant sold to respondent one carload of 450 
cartons of Copper Head brand cabbage of good quality. The 
agreed purchase price was $2.50 per carton, plus precooling, 
f.o.b. Tolleson, Arizona, shipping point. The contract was nego- 
tiated by Lew Zuckerman, a broker located in McAllen, Texas, 
who prepared a standard memorandum of sale and sent copies 
thereof to the parties. 


4. On January 12, 1962, pursuant to the contract, complainant 
shipped 450 cartons of cabbage meeting contract requirements in 
car NRC 5130 from Tolleson, Arizona, to respondent at New 
York, New York. On January 13, 1962, complainant sent to re- 
spondent its invoice for 450 cartons of cabbage at the rate of 
$2.50 per carton, plus precooling at 15 cents per carton, or a total 
price of $1,192.50. 


5. On Thursday, January 18, 1962, at 10 p.m. car NRC 5130 
arrived at NewYork, New York, and verbal notice of arrival 
was given to respondent by the railroad at 9 a.m. on January 
19, 1962. On January 21, 1962, at 7:45 p.m. a joint doorway area 
inspection of the shipment was made by the Railroad Perishable 
Inspection Agency and the National Inspection Service and temp- 
eratures were reported to be 33° at the top of the load and 30° 
at the bottom. The RPIA report reads, in part, as follows: 


“Thru, intact, lengthwise on sides except top layer on 
bottom load, where visible. Many top layer boxes dis- 
arranged in doorway area, balance of load tilted A-B 
end of car 1-4 inches. 


“Accessible floor layer boxes show layer of stock adja- 
cent and floor racks frozen 14 -1 inch. 


“Green cabbage. Full tight packs. Fairly well to well 
formed. Medium to large size heads. Clean. Bright. Com- 
pact. Few heads show 1-2 slightly yellowing leaves, bal- 
ance of good green color. Average 2% shows light insect 
injury. Fresh and crisp. No decay noted. No abnormal 
bruising.” 


The NIS inspector certified in part, as follows: 
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“A through lengthwise on bottoms load. 


“A lengthwise shift up to 4”. Accessible floor layers 
show freezing 1 to 2” deep. 


“Tight full packs. Medium to large size heads. Well to 
fairly well formed. Clean. 2 to 4% show insect injury. 


“Good green color except 5 to 12” show few yellowing 
wrapper leaves. Fresh crisp. No decay. 


“Protested for: Shift, damage, condition, transit freez- 
ing.” 

6. On January 22, 1962, at 11:35 a.m. respondent applied for 
Federal inspection of car NRC 5130 which was made, in re- 
stricted form to the product and lading in the upper two layers, 
at 12:45 p.m. on the same day. Doorway temperatures were re- 
ported to be 38° at the bottom of the load and 35° at the top. 
The condition and grade of the cabbage was certified as follows: 


“Condition: Fresh and crisp. Most heads show light to 
good green color. In most cartons 8 to 41%, in many 
none, average approximately 11% damage by yellow- 
ing. In floor layer cartons next to doors one side of car 
layer of cabbage in side of cartons next to floor racks is 
frozen and so located as to indicate freezing occurred in 
present location. Average 2% worm damage. No decay. 


“Grade. Meets quality requirements, but fails to grade 
U.S. No. 1, 114%4 pound minimum only account of condi- 
tion.” 


7. On January 22 and 23, 1962, the parties exchanged the 
following wires: 


Respondent to complainant—9:01 p.m. January 22 


“REFERENCE CAR NRC 5130 CABBAGE GOVERN- 
MENT INSPECTION 11 PERCENT DAMAGE BY 
YELLOWING 2 PERCENT WORM DAMAGE DOES 
NOT GRADE U.S. #1 BECAUSE OF CONDITION 
ADVISE DISPOSITION.” 


Complainant to respondent—January 23 


“RETEL 1-22-62 REFERENCE NRC 5130 CABBAGE 
SHIPPED YOU 1-12-62 THIS CAR SHOUD HAVE 
ARRIVED NEW YORK CITY 18TH NO LATER 
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THAN 19TH CAR SOLD FOB NOT AS US #1 AR- 
RIVAL WE FIND THAT 87 PERCENT US #1 AT 
DESTINATION CONSTITUTE GOOD ARRIVAL AND 
WE HOLDING YOU RESPONSIBLE FOR FULL 
AMOUNT OF INVOICES. 


Respondent to complainant—1:50 p.m. January 23 


“SORRY WE CANNOT ACCEPT CAR NRC 5130 BE- 
CAUSE OF POOR QUALITY. WE PURCHASED 
GOOD QUALITY MERCHANDISE THAT SHOULD 
MEET GRADE, THEREFORE CANNOT ACCEPT. 
HAVE ADVISED CARRIERS TO LOOK TO YOU 
FOR DISPOSITION.” 


Complainant to respondent—January 23 


“RETEL FURTHER REFERENCE NRC 5130 CAB- 
BAGE SHIPPED YOU 1-12-62. WE CONSIDER YOUR 
REJECTION UNJUSTIFIED. SELLING FOR AC- 
COUNT FOR WHOM MAY CONCERN HOLDING 
YOU LIABLE FOR ANY LOSS.” 


8. On January 23, 1962, at 3:30 p.m., complainant diverted 
car NRC 5130 from New York City to A. D. Sullivan Co., at 
Boston, Massachusetts, where it arrived at 5:50 a.m. on January 
27, 1962. 


9. On January 29, 1962, at 10:30 a.m., complainant diverted 
car NRC 5130 from A. D. Sullivan Co., to C. H. Robinson, Inc., 
at Boston, Massachusetts. On the following day, January 30, 
1962, at 2:12 p.m. C. H. Robinson, Inc., sent complainant the 
following wire: “IMPOSSIBLE GET FREIGHT CHARGES 
THEREFORE WE ABANDONING TO RAILROAD 5130.” 


10. The formal complaint was filed June 11, 1962, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


The initial question is whether respondent accepted the cabbage 
in car NRC 5130 after arrival at New York, New York. The evi- 
dence shows that the car arrived at 10 p.m., January 18, 1962; 
that the carrier gave verbal notice of the arrival to complainant at 
9 am., January 19, 1962; that a Federal inspection of the cab- 
bage was made at 12:45 p.m., January 22; that respondent was 
advised of the results of such inspection at 3 or 4 p.m. January 
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22; and that at 9:01 p.m., January 22, respondent wired com- 
plainant the results of the inspection and asked to be advised 
regarding disposition of the cabbage. Section 46.2(cc) of the 
regulations under the act (7 CFR 46.2(cc) ), defines “Acceptance” 
to mean, among other things, the failure of the consignee to give 
notice of rejection to the consignor within a reasonable time. Sec- 
tion 46.2(bb) defines “Reasonable Time” to mean, in connection 
with rail shipments, not to exceed 24 hours after notice of arrival 
and the car has been placed in a location where the produce is 
accessible for inspection. It is further provided as follows: 


“Tf, within the applicable period, the receiver cannot make 
a thorough inspection due to adverse weather conditions 
or applies for but cannot obtain Federal inspection be- 
fore the end of this period and so notifies the consignor 
within the applicable period, the period shall be ex- 
tended until weather conditions permit inspection or un- 
til Federal inspection is made, as the case may be, plus 
two hours after either an oral or written report of the 
results of such inspection is made available to the re- 
ceiver.” 


Admittedly, respondent did not give notice of rejection to com- 
plainant within 24 hours after receiving notice of arrival and 
after placement of the car. According to the records of the De- 
partment respondent first applied for Federal inspection on Jan- 
uary 22 at 11.35 a.m. In its answer respondent alleges that the 
car was not opened and inspected until January 22 because of 
the cold temperatures prevailing at the time of arrival. While 
respondent submitted weather reports showing minimum temp- 
eratures in the twenties on January 19, 20 and 21, it does not 
necessarily follow that a thorough inspection could not have been 
made on those days. In fact, the joint inspection by the R.P.I.A. 
and N.I.S. was made on January 21. But even assuming that 
private or Federal inspection was not possible due to weather 
conditions within the 24-hour period, no notice thereof was given 
to complainant. Furthermore, respondent did not notify complain- 
ant of rejection within 2 hours after receiving the results of the 
Federal inspection. Accordingly, it is concluded that respondent 
accepted the shipment. 


While respondent is deemed to have accepted the shipment and 
thereby became liable for the purchase price thereof, such ac- 
ceptance does not affect any claim for damages which respondent 
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might have because of the failure of the cabbage to meet the 
terms of the contract. The party alleging the existence of an 
express warranty and a breach thereof has the burden of proving 
such allegations by a preponderance of the evidence. Western To- 
mato Growers & Shippers, Inc. v. Sunrise Fruit Company, 22 
A.D. 110. 


Respondent alleged in the answer that complainant expressly 
warranted the cabbage would grade U.S. No. 1 upon arrival at 
New York, New York. In support thereof, respondent relies upon 
the testimony of the broker, Lew Zuckerman, that complainant’s 
Sales Manager, Jack McManus, guaranteed “U.S. No. 1 quality 
at delivery” and that when he (Zuckerman) inserted the words 
“usual terms” opposite the printed provision “Special Agreement, 
if any,” in the Standard Memorandum of Sale he meant the cab- 
bage was to grade U.S. No. 1 on arrival. Benjamin Koondel, 
President of respondent, testified that he specified to the broker 
that the cabbage must grade U.S. No. 1 on arrival. Later in his 
testimony, however, he testified that “Well, I would say that I 
didn’t specifically say that, but-I told him that I wanted saleable 
cabbage which would meet normal inspection, which, in my opin- 
ion, is considered*U.S. No. 1.” This witness further testified that 
in his conversation with the broker he could not recall any dis- 
cussion of the expression “usual terms,” and that he had heard 
this expression used in relation to time of payment but not in 
connection with the quality of produce. 


Complainant’s sales manager, Jack McManus, denied that he 
guaranteed U.S. No. 1 quality at delivery. This witness testified 
that he described the cabbage to the broker as good quality, that 
he attached no significance to the expression “usual terms” in 
the memorandum of sale, and that he had never known such 
words to mean U.S. No. 1 on arrival. Based upon the evidence 
of record and under the circumstances discussed herein, it is 
concluded that respondent has failed to sustain the burden of 
proof required to establish the claimed warranty. 


Respondent next contends that the cabbage was not in suitable 
shipping condition. Under the f.o.b. terms of the contract, the 
cabbage was required to be in suitable shipping condition (7 CFR 
46.41(i)). Suitable shipping condition, in relation to a direct 
shipment, means that the commodity, at the time of billing, is 
in a condition which, if the shipment is handled under normal 
transportation service and conditions, will assure delivery with- 
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out abnormal deterioration at the destination specified in the con- 
tract of sale (7 CFR 47.41(j)). The Federal inspection which 
was made on January 22, some three days after the car was 
placed for inspection, showed as to condition an average of 11 
percent damage by yellowing and 2 percent worm damage. The 
inspector also reported some frozen cabbage in one doorway 
which apparently occurred in transit. Respondent stated in a 
letter to complainant’s representative dated February 28, 1962, 
that the freezing was negligible compared with the yellowing and 
that the cabbage was of poor quality when shipped. Lawrence W. 
Cowell, the owner of the National Inspection Service, testified 
that the inspection made by his company indicated that the cab- 
bage was approximately 85 percent of U.S. No. 1 quality. 


It is respondent’s position that the yellowing resulted from 
freezing temperatures at shipping point on the day the cabbage 
was cut, January 12, and the previous day. Complainant denied 
this. Regardless of the cause of the yellowing, we have recently 
held that 16 percent defects, including 12 percent yellowing, is 
not abnormal in an f.o.b. sale of U.S. No. 1 Green cabbage 
shipped from Yuma, Arizona, to Boston, Massachusetts. Cal-Zona, 
Inc. Vv. Charles P. Sweeney Co., PACA Docket No. 8780, issued 
May 23, 1963. We see no convincing reason to depart from that 
result here, particularly where no U.S. grade was specified and 
the inspection was made approximately three days after arrival. 
It is concluded that the cabbage was not abnormally deteriorated 
on arrival at New York, New York. 


The remaining question concerns complainant’s effort to resell 
the shipment after respondent refused to take possession thereof. 
In this connection, paragraph 8 of the formal complaint contains 
the following allegations: 


“That immediately following said refusal of the cab- 
bage by respondent, complainant being unable to find 
another purchaser, consigned the cabbage to C. H. 
Robinson Co., Boston, Massachusetts, for sale to best 
advantage in order to mitigate loss. That as a result of 
railroad delay in delivering car to Boston, C. H. Robin- 
son Co. felt unable to secure freight charges and aban- 
doned car to carrier on January 30, 1962.” 


Respondent in its answer denied the allegations in paragraph 
8 and alleged that complainant failed to take reasonable or 
prompt steps to sell the cabbage and unreasonably withheld the 
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same from market until it was offered for sale in Boston on or 
about January 30, at which time the cabbage became worthless 
and was abandoned to the carrier. Respondent renewed the con- 
tentions at the oral hearing and also pointed out that McManus 
in his deposition gave a different reason for diverting the car 
to Boston than that stated in the formal complaint, viz. “We had 
the same Brand sold to another customer in New York and did 
not want to depress his market.” In addition, respondent con- 
tended that the cabbage should have been sold in New York 
where the Federal Market New Service Reports show that good 
merchantable Arizona cabbage was selling at $3.25 to 3.50 per 
carton on January 23 and $3 to $3.50 per carton from January 
24, through January 30 and, therefore, complainant’s damages at 
most are the difference between the market value of the cabbage 
at New York and the delivered cost under the contract. 


The general rule is that the seller must minimize or keep down 
his damages so far as it is reasonably within his power to do so. 
Lerman Vv. Fruit Processors, Inc., 191 F. 2d 349 (D.C. Cir. 
1951) ; Barker-Miller Dist. Co. v. Berman, 8 F. Supp. 60 (W.D. 
N.Y. 1934). In Spada Distributing Co. v. Michael-Swamson-Brady, 
19 A.D. 88, we stated that “where the buyer rejects without rea- 
sonable cause, the seller may exercise his discretion in choosing a 
market in which the goods may be sold to best advantage.” See 
also John L. Senini Co. v. Newman Co., 12 A.D. 903; Chiavetta 
v. Frederick W. Huber, Inc., 12 A.D. 1149. The evidence is clear 
that complainant acted promptly in ordering the car diverted to 
Boston. The failure to dispose of the cabbage there appears to 
stem not from any dereliction of duty on complainant’s part but 
from the delay by the carrier in executing the diversion order. 
In our opinion, complainant acted promptly and properly in at- 
tempting to dispose of the cabbage. 


Respondent’s failure to take possession of the cabbage, after 
acceptance, constituted a rejection without reasonable cause in 
violation of section 2 of the act. United Packing Co. v. Connecti- 
cut Celery Co., 16 A.D. 810. Since the cabbage was abandoned 
to the carrier, complainant is entitled, as a result of such viola- 
tion, to the purchase price of $1,192.50. Reparation should be 
awarded to complainant in that amount, with interest. 


ORDER 


Within 30 days from the date hereof, respondent shall pay to 
complainant, as reparation, the sum of $1,192.50, with interest 
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thereon at the rate of 5 percent per annum from February 1, 
1962, until paid. 
The facts and circumstances shall be published. 


Copies hereof shall be served upon the parties. 


(No. 8603) 


BLUE GOOSE GROWERS, INC. v. STANDARD FRUIT & PRODUCE Co. 
PACA Docket No. 8879. Decided August 20, 1963. 


Failure to Prove Breach of Contract — Liability 
Respondent failed to prove a breach of the contract on the part of complain- 
ant and since respondent accepted the shipment, respondent is liable for 
the contract price. 
Davis & Davis, of Beverly Hills, California, for complainant. Pack & Ratcliff, 
of Laurel, Mississippi, for respondent. Miss Lenore H. Langford, Pre- 
siding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
By formal complaint filed on September 26, 1962, complainant 
seeks reparation against respondent in the amount of $623.75, 
alleged to be the unpaid purchase price of a truckload of grapes 
sold and delivered to respondent in December 1961. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent on October 
11, 1962. A copy of the report of investigation was served upon 
complainant’s attorneys on October 15, 1962. 


Respondent filed an answer to the complaint on October 25, 
1962, denying liability for the grapes involved herein and as- 
serting a counterclaim against complainant in the amount of 
$243.75. Respondent’s counterclaim is for freight charges paid 
by respondent and is based upon an alleged breach of an implied 
warranty that the grapes would be of sound quality and fit for 
human consumption. On November 8, 1962, complainant filed a 
reply to respondent’s counterclaim, in which it is alleged that the 
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counterclaim was not filed within 9 months after accrual of the 
cause of action herein. Complainant requested that the counter- 
claim, therefore, be stricken. 


Although the amount involved is over $500, the parties waived 
an oral hearing and the issues are determined in accordance with 
the shortened method of procedure provided for in section 47.20 
of the rules of practice (7 CFR 47.20). Pursuant to such proce- 
dure, complainant requested that the sworn complaint be con- 
sidered as its opening statement, and in addition complainant 
filed a brief. Respondent filed an answering statement, including 
therein its sworn answer and exhibits, an affidavit, and a brief. 
Complainant filed a statement in reply. 


FINDINGS OF FACT 


1. Complainant, Blue Goose Growers, Inc., is a corporation 
whose address is P.O. Box 92, Fullerton, California. At the time 
of the transaction involved herein, complainant was licensed un- 
der the act. 


2. Respondent is an individual, William D. Bethea, doing 
business as Standard Fruit & Produce Co., whose address is 118 
North Walters Avenue, Laurel, Mississippi. At the time of the 
transaction involved herein, respondent was licensed under the 
act. 


3. On or about December 5, 1961, in the course of interstate 
commerce and by oral contract, complainant sold to respondent 
a truckload of grapes consisting of 300 lugs Aurora Emperor 
grapes, near U.S. No. 1, at $1.85 per lug, and 25 lugs Sweetest 
Yet Calmeria grapes, U.S. No. 1, at $2.75 per lug, for a total 
purchase price of $623.75, f.o.b. Exeter, California. 


4. The contract was negotiated by Montgomery Brokerage 
Company, Jackson, Mississippi, which issued a confirmation of 
sale and forwarded copies to both parties. 


5. On or about December 5, 1961, complainant shipped from 
the State of California to respondent at Laurel, Mississippi, the 
grapes referred to in Finding of Fact No. 3, in a truck operated 
by Dumas-Milner Corporation, Jackson, Mississippi. 


6. Upon arrival of the grapes at destination, respondent ac- 
cepted the shipment and distributed the grapes to his customers. 
Shortly thereafter, the grapes were returned to respondent by 
his customers because of a peculiar taste and odor, which made 
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them inedible. Respondent has not paid complainant any part 
of the purchase price of the grapes. 


7. An informal complaint was filed on July 2, 1962, which 
was within 9 months after accrual of the cause of action herein. 


CONCLUSIONS 


The principal question to be determined in this case is whether 
or not complainant delivered to respondent grapes that con- 
formed to the terms and specifications of the contract. 


The contract provided for delivery of 300 lugs of Emperor 
grapes, near U.S. No. 1, and 25 lugs of Calmeria grapes, U.S. 
No. 1, for a total purchase price of $623.75, f.0.b. Exeter, Cali- 
fornia. These grapes constituted a part of a truckload of grapes 
shipped by complainant to various delivery points in the State 
of Mississippi. According to the broker, the load arrived at re- 
spondent’s place of business at Laurel, Mississippi, on December 
9, 1961, and respondent advised that they were the best grapes 
for grade that he had received all season. The broker also stated 
that other buyers of portions of the shipment indicated that they 
were satisfied with the grade, color, and condition of the grapes. 
Respondent accepted the grapes upon arrival and promptly de- 
livered them to his customers. Shortly thereafter he began to 
receive complaints from the customers concerning the offensive 
taste and odor of the grapes. The broker was notified of this 
condition on December 14, and promptly notified the complainant 
by telephone. Respondent called the county health officer to in- 
spect the grapes, and it was reported that the officer tasted some 
of the grapes and immediately became ill. Soon, other receivers 
of portions of the shipment made similar complaints to the 
broker as to the bad taste and odor of the grapes. 


Since respondent accepted the grapes upon arrival without 
complaint, the burden is upon him to establish by a preponder- 
ance of the evidence that complainant failed to deliver grapes 
which conformed to contract specifications or that complainant is 
guilty of a breach of some express or implied warranty. In his 
answer, respondent denies that the burden is on him to prove 
that the grapes were inherently defective at shipping point. He 
contends, however, that, if such burden is upon respondent, it is 
fully met by the exhibits attached to the complaint and those 
already of record (presumably exhibits attached to the report of 
investigation). Apparently, respondent relies heavily upon Ex- 
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hibit No. 5 attached to the report of investigation and Exhibits 
No. 9 and No. 11 attached the complaint. Exhibit No. 5, above 
referred to, is a letter addressed to respondent by the Jones 
County Health Department, Laurel, Mississippi, dated January 
19, 1962, stating that inspections were made of the grapes in- 
volved herein on December 21, 1961, and on January 19, 1962. 
The final paragraph of the letter was as follows: 


“Due to the odor and objectionable taste of these grapes, 
we do not think they should be used for human consump- 
tion.” 


Exhibit No. 9 attached to the complaint is a copy of an affidavit 
by R. N. Bryan of the Consolidated Growers Cold Storage, Exe- 
ter, California, to the effect that he personally supervised the 
loading at the cold storage plant of the truck trailer which trans- 
ported the grapes, that he detected no unusual odors in the truck, 
that the front part of the trailer was loaded with cardboard cases 
which he was told by the driver contained sprayers of some type, 
and that the trailer was loaded and braced by workmen of Con- 
solidated Growers Cold Storage and that no SO, gas was used. 
Exhibit No. 1f attached to the complaint is a copy of a report 
made to complainant by the Truesdail Laboratories, Inc., Los 
Angeles, California, dated January 29, 1962, covering two lugs 
of grapes “MARKED: Good and Bad.” The investigation by the 
Laboratory was for the purpose of “Determination of foreign 
oil or vapor causing bad taste.” The report states, in part, as fol- 
lows: “We were unable to find a difference, qualitative or quan- 
titative, between the two spectra. This means that the gross 
composition of the mixture of compounds on the surface of the 
grapes were the same. However, the taste of any food product 
is based on rather subtle differences in composition. To detect 
this difference it is often necessary to separate a large number 
of compounds into pure components and identify each individual 
component. This is a major investigation involving a con- 
siderable amount of time and a considerable expenditure. 
From the work done on the grapes, we can only conclude that 
there was no gross addition of a foreign contaminating material 
to the bad tasting grapes. It is possible that the contaminant may 
have been volatile and had evaporated before the grapes were 
sampled.” 


We cannot agree that respondent’s burden of proof is sustained 
by the exhibits of record, including those attached to the com- 
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plaint. The fact that the county health officer advised respondent 
after tasting the grapes that he did not think they should be 
used for human consumption does not establish that the grapes 
were inherently defective or contained any latent defect at 
shipping point and, consequently, does not prove any breach of 
warranty on the part of complainant. As to the exhibits attached 
to the complaint referred to above, we can find nothing therein 
which in any way meets respondent’s burden of proof on the 
question of the alleged inherently defective nature or condition 
of the grapes at shipping point. The Bryan affidavit states that 
no unusual odors were detected in the truck trailer at the time 
the grapes were loaded, and it would seem that everything was 
in good order when the shipment left Exeter, California. Exhibit 
No. 11, which is the Truesdail Laboratories, Inc., report to com- 
plainant, indicates a rather thorough examination of a sample 
of the bad grapes, as well as a sample of good grapes, yet no 
difference could be detected between the two. Obviously, the 
laboratory was unable to determine the cause or nature of the 
bad taste and odor of the grapes. 


The broker stated that samples of the grapes were returned 
to the shipper, and these apparently were the “bad grapes” in- 
vestigated or inspected by the Truesdail Laboratories, Inc. He 
stated further that samples also were sent to the U. S. Depart- 
ment of Agriculture Diagnostic Laboratory at Jackson, Missi- 
ssipi, and to State College Laboratory at Starkville, Mississippi, 
upon the request of the complainant. The broker said that neither 
the U.S.D.A. Diagnostic Laboratory nor the State College Labora- 
tory could determine the exact cause of the bad taste and odor 
of the grapes. It is evident that complainant went to great 
lengths to try to learn the nature and cause of the contamination, 
as did all parties concerned in this matter. Notwithstanding all 
the efforts made by the parties, the broker, and the carrier, we 
are without sufficient evidence to say that the grapes were con- 
taminated or contained a latent defect, or were otherwise in 
unsuitable shipping condition, at the time of shipment. 


In his answer, respondent contends that if the Dumas-Milner 
Corporation, the carrier in this case, was in anywise responsible 
for the condition of the grapes by reason of gases or fumes 
existing on the truck, the choice of the carrier by complainant 
was grossly negligent, and that complainant is chargeable with 
the damages inflicted upon said grapes by said carrier. There is 
no evidence whatsoever to establish that complainant was in 
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any way negligent in the selection of the carrier to transport 
the grapes in question. It is well established that in an f.o.b. sale, 
the buyer assumes all risk of damage or deterioration of the 
produce in transit not caused by the shipper. Since it has not 
been established that complainant caused the damage, it follows 
that respondent as the buyer assumed all risk of damage or de- 
terioration of the grapes in transit. 


Having accepted the grapes upon arrival, respondent is liable 
for the full contract price, subject to his right to claim damages 
as a result of any proven breach of warranty on the part of the 
complainant. Respondent has failed to establish by a preponder- 
ance of the evidence that the complainant in any way breached 
the contract. It follows that respondent’s failure to pay complain- 
ant the purchase price of the grapes was and is in violation of 
section 2 of the act. Complainant should be awarded reparation 
in ithe amount of $623.75, with interest, and the facts should be 
published. This necessarily disposes of the counterclaim. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $623.75, with interest thereon 
at the rate of 5 percent per annum from January 1, 1962, until 
paid. 


The counterclaim is hereby dismissed. 


The facts and circumstances as set forth herein shall be pub- 
lished. 


Copies of this order shall be served upon the parties. 


(No. 8604) 


HARRY CARIAN SALES v. TED MIRSKI COMPANY. PACA Docket 
No. 8631. Decided August 20, 1963. 


Acceptance — Liability 


Respondent failed to establish any breach of the contract on the part of com- 
plainant. Respondent is ordered to pay to complainant the amount owing 
in connection with this shipment. 


Mr. LeRoy W. Gudgeon, of Chicago, Illinois, for complainant. Golbus & 
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Golbus, of Chicago, Illinois, for respondent. Mr. Edward A. Slater, Pre- 
siding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on August 8, 1961. The formal 
complaint was filed on November 9, 1961. Complainant alleges 
that during July 1961 he sold and shipped to respondent a car- 
load of grapes at the agreed purchase price, including precooling, 
of $5,272.80, f.o.b. Coachella, California; that respondent ac- 
cepted the carload at Chicago and diverted it to New York City; 
but that respondent has paid only $3,739.31 on the agreed pur- 
chase price of $5,272.80, leaving a balance due and owing com- 
plainant of $1,533.49. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on December 19, 1961. A 
copy of the report of investigation and a copy of the formal com- 
plaint were served upon respondent on December 15, 1961. 


Respondent filed an answer to the formal complaint on January 
18, 1962, generally denying the allegations set forth in the com- 
plaint. Respondent, in his answer, also requested an oral hearing. 


An oral hearing was held at Chicago, Illinois, on December 11 
and December 14, 1962. Each party was represented by counsel. 
Fred Hartz appeared at the hearing and testified on behalf of 
complainant. Respondent, Thaddeus (Ted) Mirski, appeared and 
testified in his own behalf. John S. Caldarulo was called as a 
witness by both complainant and respondent. The deposition testi- 
mony of Samuel J. Pusateri was received in evidence on behalf 
of complainant. The deposition testimony of Richard W. Bear, 
Sidney Greenfader, Don Joseph, and Herman Marks was received 
in evidence on behalf of respondent. Each party filed a brief. 


FINDINGS OF FACT 


1, Complainant is an individual, Harry Carian, doing business 
as Harry Carian Sales, whose address is Post Office Box 848, 
Coachella, California. 


2. Respondent is an individual, Thaddeus Mirski, doing busi- 
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ness as Ted Mirski Company, whose address is 2840 South Ash- 
land Avenue, Chicago, Illinois. At the time of the transaction 
involved herein, respondent was licensed under the act. 


3. On July 8, 1961, complainant sold to respondent, for ship- 
ment from Coachella, California, to Chicago, Illinois, in inter- 
state commerce, one carload of Coachella Belle brand Thompson 
Seedless grapes, lugs 24 pounds net, at an agreed price of $5 
per lug, f.o.b. shipping point, Coachella, California, plus a pre- 
cooling charge of 7¢ per lug. The contract was negotiated by a 
broker, John Slavich, Jr., Inc., New York, New York, and a sub- 
broker, Joe Caldarulo Co., of Chicago, Illinois. 


4. On tthe date of sale, July 8, 1961, the subbroker, Joe Calda- 
rulo Co., issued a Brokers Standard Memorandum of Sale in con- 
nection with this transaction. The memorandum showed, among 
other things, that the sale in question had been made to respond- 
ent for the account of complainant and that “Joe Caldarulo [was] 
to invoice, collect & remit.” Respondent and John Slavich, Jr., 
Inc. each received a copy of this memorandum, but neither made 
any complaint with respect to the contents. A copy of the memo- 
randum was not sent to complainant. 


5. In the early evening of July 8, 1961, and pursuant to the 
foregoing contract, complainant loaded 1,040 lugs of grapes meet- 
ing contract requirements into car PFE 40869 at Coachella, Cali- 
fornia, and billed the shipment out to himself at Chicago, Illinois. 
Thereafter, on July 10, while the car was in transit, the shipment 
was diverted by complainant to John Slavich, Jr., Inc. at Chicago, 
Illinois, and still later, on the same date, was diverted by John 
Slavich, Jr., Inc. to Joe Caldarulo Co., at Chicago. 


6. Car PFE 40869 arrived at contract destination, Chicago, 
Illinois, on July 13, 1961. Respondent opened the car and ex- 
amined 4 or 5 lugs of grapes from the car at about 9 a.m. on that 
date and then complained to the Chicago subbroker concerning 
the quality of the shipment. Respondent asked the subbroker to 
try to resell the shipment and stated that he (respondent) would 
be willing to absorb 25¢ per lug loss on the carload, provided 
Caldarulo would guarantee protection on any additional loss. 
Caldarulo told respondent ‘that he was in no position to make 
such a guarantee. 


7. Joe Caldarulo Co., the subbroker, was unsuccessful in his 
attempts at reselling the grapes in Chicago. Upon the request of 
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Caldarulo, John Slavich, Jr., Inc., which had been informed of 
respondent’s complaint, made an attempt to resell the carload in 
New York City, but was likewise unsuccessful. 


8. On or about July 14, 1961, respondent diverted car PFE 
40869 to New York City for resale at auction. The shipment ar- 
rived in New York City on Sunday, July 16, was unloaded that 
evening, and was inspected by the McCabe Inspection Service, 
New York, New York, on the morning of July 17, 1961, on Pier 
27, upon the application of respondent’s New York agent, Victor 
Joseph & Son. This inspection covered the full load of 1,040 lugs 
and was certified, in part, as follows. 


“COMMODITY 


“Coachella Belle, Calif. Full tight packs. cushioned. 
4 way collars. Displayed TKV covers. Net weight 24+ 
Girdled Thompson Seedless—bunches & berries 
medium to 12% large; 25% small. Compact to 35% 
fairly loose; 15% scars. Good bloom.” 


“CONDITION 


Stems & capstem strong & green. 10-50% average. 
30% ambering 5% sunburn, balance green. Firm. 4% 
waterberry, 3% split & 4% wet. 2% shattered; 1-2% 
shattering. 0-1% average. .5% decay. 80% lugs show 
10-25 berries bruised & discolored.” 


“REMARKS 


“Protested: Damaged condition—Split & wet RPIA 
Breakage records show 2 bad order; 1 part out; 1 empty.” 


9. At 1:30 p.m. on the same day, July 17, a Federal inspection 
was obtained by Victor Joseph & Son of 610 lugs of the grapes 
taken from PFE 40869 and which were then stacked on Pier 28 
at the New York City Produce terminal. The certificate issued 
pursuant to that inspection reads, in relevant part, as follows. 


“Quality: Clean, compact and mostly light green, 
some turning amber. Grade defects within 
tolerance. 


“Condition: Generally firm & fairly attached to cap- 
stems. Stems generally light green and pli- 
able. Average 2% damaged by Raisining. 
Average 2% shattered berries. Approxi- 
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mately 14 of lugs show 1 to 2 decayed ber- 
ries, remainder none. Average less than 14 
of 1% decay. 


“Grade U.S. No. 1 Table.” 


10. The carload of grapes was sold on the New York City 
auction market by Victor Joseph & Son, which subsequently re- 
mitted net proceeds of $3,739.31 to respondent. Respondent then 
advised Caldarulo, on or about July 17, concerning the details of 
the resale. Caldarulo in turn passed this information on to John 
Slavich, Jr., Inc. in New York, which advised complainant of the 
developments in the transaction, including the complaint made 
by respondent on July 13 in Chicago. 


11. On August 1, 1961, respondent tendered the subbroker, 
Caldarulo, a check made out to the broker in the sum of $3,- 
739.31, as the full amount due on this shipment. Caldarulo ad- 
vised John Slavich, Jr., Inc. of the tender, whereupon Slavich 
sent the following wire to complainant on August 1, 1961, at 
12:26 p.m.: ° 


“40869 SOLD“fTO MIRSKI BY JOE CALDARULO CO. 
JOHN CALDARULO IN TELEPHONE CONVERSA- 
TION TODAY ADVISES MIRSKI IS SENDING HIM 
CHECK COVERING NET RETURNS WHAT CAR 
SOLD FOR AT AUCTION NEW YORK JULY 17TH 
WHICH SHOWED BIG LOSS. MIRSKI STATES HE 
BOUGHT GOOD CAR FRUIT AND THAT UPON 
ARRIVAL INSPECTION DID NOT INDICATE 
SAME. PRESUME YOU WOULD WANT CALDA- 
RULO RETURN CHECK TO MIRSKI AND YOU 
WILL PROCEED TO FILE YOUR CLAIM WITH 
GOVERNMENT. PLEASE ADVISE YOUR INSTRUC- 
TIONS.” 


Complainant’s reply to this telegram was sent to John Slavich, 
Jr., Inc. at 7:08 p.m. on August 1, as follows: 


“CAR 40869 SOLD TO YOU DESTINATION CHI- 
CAGO. NOT SOLD TO MIRSKI STOP CAR WAS 
SOLD FOB BASIS ACCEPTANCE CHICAGO. YOU 
ACCEPTED CAR CHICAGO AND PLACED FOR 
FINAL DISTRIBUTION AND DESTINATION NEW 
YORK STOP VERY MUCH SURPRISED AND DIS- 
APPOINTED YOUR ATTITUDE AND ACCORDING- 
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LY IF PAYMENT IS NOT MADE IN TEN DAYS AS 
INVOICED IN FULL WE WILL PLACE MATTER IN 
HANDS OF PACA AT CHICAGO STOP HERMAN I 
TOLD YOU AND DICK IN NO UNCERTAIN WORDS 
THE DAY CAR WAS SOLD AT AUCTION NEW 
YORK THAT THIS MATTER WAS YOURS AND 
DICK’S RESPONSIBILITY.” 


12. John Slavich, Jr., Inc. received complainant’s telegram in 
reply on August 2. Slavich’s employee, Herman Marks, then tele- 
phoned complainant, who admitted that the telegram was sent in 
error and advised John Slavich, Jr., Inc. to ignore it. Complain- 
ant also instructed John Slavich, Jr., Inc. to advise Caldarulo to 
return respondent’s check in the amount of $3,739.31. 


18. Caldarulo returned respondent’s check, as requested by 
complainant. Later, about the middle of August 1961, respondent 
drew a check in this amount in favor of complainant and released 
it as an undisputed amount. 


14. An informal complaint was filed on August 8, 1961, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


Respondent, at the oral hearing held herein, moved to dismiss 
the complaint on the ground that complainant was not the real 
party in interest in this transaction and therefore is not entitled 
to bring this action before the Secretary. The motion was denied 
by the presiding officer, whereupon respondent renewed the mo- 
tion in his brief. Respondent’s motion is bottomed upon his con- 
tention—in substance—that the sale of the grapes in car PFE 
40869 on July 8, 1961, was made by complainant to John Slavich, 
Jr., Inc. (hereinafter referred to as Slavich), so that at the time of 
the transaction with respondent the grapes belonged to Slavich 
and not to the shipper-complainant. 


The Brokers Standard Memorandum of Sale prepared by Joe 
Caldarulo Co. on July 8, 1961, states that the grapes were sold 
for the account of Harry Carian Sales. Respondent and Slavich 
each received a copy of this memorandum, but no complaint was 
made by either respondent or Slavich to any of its terms. In 
addition, the evidence shows that respondent paid complainant 
$3,739.31 during August 1961, which sum represented the net 
proceeds on the results of the shipment at New York. 
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Respondent lays great emphasis upon the telegram dated Au- 
gust 1, 1961, from complainant to the broker, Slavich, indicating 
that the grapes were sold not to respondent but to Slavich. On 
this point, however, Samuel J. Pusateri, sales manager for com- 
plainant, testified in his deposition that this telegram was the 
result of a misunderstanding which was straightened out by a 
telephone conversation the next day with the broker. This is cor- 
roborated by the deposition testimony of Herman Marks, general 
manager of Slavich. 


Upon considering all the evidence herein, we are of the opinion, 
and do hereby conclude, that ithe presiding officr ruled correctly 
in denying respondent’s motion for a dismissal of the complaint 
at the oral hearing. This conclusion applies to and is determina- 
tive of the motion to the same effect included by respondent in 
his brief. 


No issue is raised herein with respect to respondent’s accept- 
ance of the grapes. Accordingly, having accepted the shipment, 
respondent became liable to complainant for the purchase price 
thereof, less provable damages arising out of any breach of con- 
tract by complainant. O’Donnell Fruit Company v. Mercurio, 18 
A.D. 1173. On this point respondent admits the purchase and 
receipt of a carload of Coachella Belle brand grapes, but insists 
that he asked for a “good” carload of Coachella Belle brand 
grapes, which he alleges that he did not get, in breach of the 
contract between the parties. 


Assuming, argwendo, that the contract of sale did specify a 
“good” carload of grapes, as contended by respondent, to our 
mind he (respondent) has failed to show that this carload did 
not meet that requirement. In fact, the shipment appears to have 
met that description even nine days after loading and four days 
after reaching contract destination, when 610 lugs from this car 
—all that were offered for Federal inspection—were certified as 
being U.S. No. 1 Table grade in New York City. 


We have carefully reviewed the evidence in this proceeding and 
conclude that respondent has failed to establish any breach of 
contract by complainant in connection with this shipment. Ac- 
cordingly, respondent owes complainant the agreed purchase price 
thereof, $5,272.80, less payment by respondent of $3,739.31, for 
a balance of $1,533.49. Respondent’s failure to pay this sum to 
complainant is in violation of section 2 of the act, for which 
reparation should be awarded, with interest. 


o 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,533.49, with interest there- 
on at the rate of 5 percent per annum from August 1, 1961, until 
paid. 

The order shall be published and copies hereof shall be served 
upon the parties. 


(No. 8605) 


NATIONAL PRODUCE DISTRIBUTORS, INC. v. ARTHUR KALLMAN, 
Inc. PACA Docket No. 8824. Decided August 26, 1963. 


Acceptance — Liability 
Respondent failed to prove a breach of the contract on the part of complain- 
ent and is liable to complainant for the amount claimed. The counterclaim 
is dismissed. 
Golbus & Golbus, of Chicago, Illinois, for complainant. Messrs. Haskell A. 


Lampke, James J .Weinstein and Henry Friedman, of Boston, Massa- 
chusetts, for respondent. Mr. James A. O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed February 6, 1962. The formal 
complaint was filed June 11, 1962. Complainant seeks reparation 
from respondent in the sum of $2,116.06, which is alleged to be 
the amount due on three carloads of potatoes sold to respondent 
during June 1961. 


A copy of the Department’s report of investigation was served 
upon complainant’s attorneys on June 25, 1962. On the same day, 
respondent was served with a copy of the report of investigation 
and a copy of the formal complaint. Copies of three supplemental 
reports of investigation were served upon the attorneys for the 
parties. Respondent filed an answer and a counterclaim on July 
18, 1962, denying liability to complainant in the sum of $2,116.06. 
Respondent alleges that it sustained damages of $1,181.86, in 
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connection with four other carloads of potatoes purchased from 
complainant in July 1961, which were not U. S. No. 1 grade on 
arrival as warranted. Respondent requested an oral hearing. Com- 
plainant filed a reply to the counterclaim on August 17, 1962, 
denying the allegations in the counterclaim. 


An oral hearing was held at Boston, Massachusetts, on March 
7, 1963. Respondent was represented by counsel at the hearing 
and respondent’s former president, Arthur Kallman, was the 
only witness to appear and testify for respondent. Complainant 
was not represented at the hearing. The deposition testimony of 
complainant’s president, Sam S. Siegel, was offered and received 
in evidence. Complainant filed a brief. 


FINDINGS OF FACT 


1. Complainant, National Produce Distributors, Inc., is a 
corporation whose address is 1425 South Western Avenue, Chi- 
cago, Illinois. At the time of the transactions involved herein, 
complainant was licensed under the act. 


2. Respondent, Arthur Kallman, Inc., is a corporation whose 
address is 143 Tanner Street, Lowell, Massachusetts. At the time 
of the transactions involved herein, respondent was licensed 
under the act. 


38. On or about June 16, 1961, in the course of interstate com- 
merce, complainant sold to respondent three carloads of U.S. 
No. 1 Long White potatoes, which had been shipped from Shafter, 
California, in cars BAR 8233, FHI 40964 and MDT 9917, for 
a total price of $4,961.35, delivered Lowell, Massachusetts. Com- 
plainant diverted the three cars to respondent. Respondent ac- 
cepted the three carloads of potatoes on arrival at Lowell, 
Massachusetts, and paid the freight charges. Complainant in- 
voiced respondent for the difference between the delivered prices 
and the freight charges or a total net amount of $2,116.06. Re- 
spondent has made no payment to complainant on account of the 
three carloads of potatoes. 


4. During July 1961, in the course of interstate commerce, 
complainant sold to respondent four carloads of potatoes, car 
RD 19636 on or about July 11 and cars PFE 43209, PFE 68018 
and PFE 41838 on or about July 20, 1961. Each car contained 
450 100-pound sacks of U.S. No. 1, Size A, California Long 
White potatoes and the total price was $7,335, delivered Lowell, 
Massachusetts. The four cars which originated at Shafter, Cali- 
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fornia, were diverted by complainant to respondent at Lowell, 
Massachusetts. 
5. Upon arrival of cars RD 19636, PFE 43209, PFE 68018 


and PFE 41838, at Lowell, Massachusetts, the four cars were 
handled by the carrier as follows: 
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All four cars were constructively placed due to respondent’s 
inability to accept the cars on its sidetrack. 


6. On or about July 24, 1961, after personal inspection of 
cars PFE 68018, PFE 41838 and PFE 43209, respondent tele- 
phoned compainant and asked for an allowance on the three 
cars because of their failure to meet grade, due ‘to the sticky and 
discolored condition of the potatoes. Complainant advised re- 
spondent to obtain Federal inspections. 


7. On July 26, 1961, at Lowell, Massachusetts, cars PFE 
68018, PFE 41838 and PFE 438209 received Federal inspections 
which were restricted to the potatoes in the upper two and three 
layers of the loads. The potatoes in all three cars were found 
to meet quality requirements but failed to grade U.S. No. 1, Size 
A, 2-inch minimum only on account of condition, which was de- 


scribed as follows: 


PFE 68018 


“Condition: Generally-firm. Range 2 to 16% average 
9% damage by sunken, dark, discolored 
“areas, most of which are sticky. Less than 

14 of 1% soft rot.” 


PFE 41838 


“Condition: Generally firm. Range 4 to 14% average 
8% damaged by sunken, dark, discolored 
areas, most of which are sticky. Less than 
1% soft rot.” 


PFE 43209 


“Condition: Generally firm. Range 4 to 17% average 
11% damage by sunken, dark, discolored 
areas, most of which are sticky. 14 of 1% 
soft rot.” 


8. Respondent unloaded the four carloads of potatoes and paid 
complainant the total net amount invoiced of $3,440.44, being 
the difference between the delivered prices and the freight 
charges. 

9. The informal complaint was filed by complainant on Feb- 
ruary 6, 1962, which was within 9 months after the causes of 
action accrued. The informal complaint filed by respondent on 
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February 23, 1962, was within 9 months after the alleged causes 
of action accrued. 


CONCLUSIONS 


At the oral hearing respondent objected to complainant’s de- 
position testimony being received in evidence and moved to dis- 
miss the complaint on two grounds: first, complainant’s presenta- 
tion of its case by deposition testimony only is an irregularity 
contrary to the rules and regulations issued under the act, and, 
secondly, respondent made an assignment for the benefit of its 
creditors on March 14, 1962, on which date respondent ceased 
doing business. The presiding officer ruled correctly in overruling 
the objection and denying the motion to dismiss. 


There is no provision in the rules of practice under the act 
which requires complainant to appear at an oral hearing either 
in person or by counsel. Rather, section 47.15(d) of such rules 
(7 CFR 47.15(d)), provides to the contrary. This section reads: 


“In any proceeding under the act, the parties may appear 
in person or by counsel or other representative. Nothing 
contained in this paragraph shall be construed to re- 
quire the complainant to appear either in person or by 
counsel or other representative; instead, he may be 
permitted to submit his evidence in the form of deposi- 
tions, taken in the manner provided in § 47.16.” 


Section 47.16(f) of the rules of practice (7 CFR 47.16(f)), 
provides in part that: “A deposition . . . may be used in a pro- 
ceeding under the act if the examiner finds that the evidence is 


otherwise admissible.” 


As to respondent’s second ground, the act makes no exception 
for non-payment in those instances where respondent has made 
an assignment for the benefit of his creditors under state stat- 
utes. Furthermore, an insolvency law of a state which provides 
for a discharge of the debtor obligation to a resident of another 
state is not enforceable against such non-resident creditor. This 
is so even in the absence of a Federal Bankruptcy Act. Stell- 
wagen V. Clum, 245 U.S. 605. See, also, Assignment for Benefit 
of Creditors, Sec. 115, 4 Am. Jur., 395. In our view, jurisdiction 
to consider and determine the issues of law and fact presented 
here under the provisions of the act has not been lost by reason 
of respondent’s assignment for the benefit of creditors under 
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State law. Robbins Potato Company Vv. The L. J. Johnstone Com- 
mission Company, PACA Docket No. 3875, S. 2873; Bateman 
Frozen Foods Company V. Falls City Food Bank, 14 A.D. 688; 
R. B. Todd Produce Co., Inc. v. Frostreat Frozen Foods, Inc., 
PACA Docket No. 8722 (issued August 1, 1963). 


Respondent acknowledges liability to complainant for the total 
purchase price of the three carloads of potatoes which are the 
subject of the formal complaint. It is respondent’s position, how- 
ever, that it is entitled to a set-off of $1,181.86 against the amount 
due on these three cars based upon complainant’s alleged breach 
of warranty in the shipment of four other cars of potatoes, RD 
19636, PFE 68018, PFE 41838 and PFE 43209, all of which were 
accepted and paid for by respondent. The evidence is undisputed 
that in July 1961 complainant sold these four cars to respondent 
on a delivered basis with a warranty that the potatoes would 
grade U.S. No. 1, Size A, at destination in Lowell, Massachusetts. 


The record shows that car RD 19636 arrived at Lowell at 
1:20 a.m. on July 14, 1961, with respondent being notified and 
constructive placing being made at 10 a.m. July 14, and actual 
placing at 7 p.m., July 21. Respondent does not dispute that con- 
structive placing of all four cars was accomplished only because 
it was unable to accept the cars on its siding, respondent having 
several other cars on hand at the time. The record does not con- 
tain a certificate of any inspection which may have been made 
of car RD 19636 at Lowell. 


It also appears that cars PFE 68018, PFE 41838 and PFE 
43209, arrived at Lowell at 3:30 am. on July 24, 1961. At 10 
a.m. on the same day, the three cars were constructively placed 
and respondent notified of arrival. At complainant’s suggestion, 
respondent applied for Federal inspection of tthe three cars 
which was made on the morning of July 26, 1961, at which time 
the potatoes in all three cars were certified as failing to grade 
U.S. No. 1, Size A, only on account of condition. Respondent’s 
Mr. Kallman testified that following the Federal inspection of the 
three cars, he advised Sam §S. Siegel by telephone of the off- 
grade condition of the potatoes and that Siegel told him to re- 
pack the potatoes and complainant would stand the labor and 
shrinkage on “all five cars.” Siegel denied making any agree- 
ment to allow for labor and shrinkage. Kallman also testified 
that complainant sent him a letter offering an allowance of $600 
to cover the claimed shrinkage. It is significant, however, that 








an 


we eee, eS 


NAT’L PRODUCT DISTR’RS v. ARTHUR KALLMAN,INC. 959 
Cite as 22 A.D. 953 


this letter was not offered in evidence to support respondent’s 
position. Nowhere in his testimony does Kallman identify these 
five cars, either by car initial or number. In the complete ab- 
sence of any proof to identify the five cars, and in view of 
complainant’s admission that complaint was received from re- 
spondent on cars PFE 68018, PFE 41838 and PFE 43209 only, 
it is concluded that respondent objected to the condition of the 
potatoes in these three cars but made no complaint on any other 
car, including RD 19636. 


The failure of cars PFE 68018, PFE 41838 and PFE 43209, to 
grade U.S. No. 1, Size A, was due to the percentage of damage 
in excess of tolerance by sunken, dark, discolored areas, most of 
which were sticky. This percentage averaged, respectively, 9, 8 
and 11 percent. The regulations under the act obligated com- 
plainant to ship potatoes which, when tendered for delivery to 
respondent at Lowell, would meet all the requirements of U.S. 
No. 1, Size A, grade as to quality and condition (7 CFR 
46.41(p)). The three cars in question were tendered to respond- 
ent at Lowell on July 24, 1961 at 10 a.m. However, they were 
not federally inspected until some 48 hours later, and then only 
at the urging of complainant. 


In view of the fact that the three cars had set on track for two 
days before the potatoes were inspected, and without any appar- 
ent re-icing, we find it difficult to make a determination that 
these potatoes failed to meet U.S. No. 1, Size A specifications 
when they arrived at Lowell. Furthermore, assuming that there 
was a breach and that the potatoes were not of grade specifica- 
tions at the time of delivery, respondent’s proof of damages is 
wholly insufficient and unacceptable. The general measure of 
damages for breach of warranty is the difference between the 
market value of the commodity delivered at the time and place 
of delivery and the market value of the commodity if it had been 
in compliance with the contract at such time and place. As the 
party claiming damages, respondent has the burden of proving 
both values. The only evidence submitted by respondent in this 
connection is a copy of an unsigned and unsworn statement of a 
claimed loss and overcharge on the three cars, plus RD 19636, 
and the testimony of Kallman that he had to dump some of the 
potatoes. This unsupported evidence is much too indefinite and 
unreliable to sustain respondent’s burden of proof. The inade- 
quacy of respondent’s evidence is demonstrated by its own state- 
ment of the claimed loss and overcharge. It appears from this 
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statement that the alleged loss on car PFE 43209 was estab- 
lished during the course of respondent’s repacking operations 
on August 2, 1961, while the claimed loss on PFE 41838 and PFE 
68018 is accounted for as of August 12, 1961. As pointed out 
earlier, respondent was notified of the arrival of these three cars 
on July 24, 1961. Between the time of this notice and the dates 
of respondent’s repacking a period of some 10 to 18 days elapsed, 
during which period it would be reasonable to expect further and 
more serious deterioration in the potatoes. As to the alleged 
overcharge, respondent offered no explanation whatever. 


The failure of respondent to pay to complainant the agreed 
purchase prices of the potatoes contained in cars BAR 8233, FHI 
40964 and MDT 9917, is in violation of section 2 of the act. Ac- 
cordingly, reparation in the total amount of the purchase prices, 
$2,116.06, with interest, should be awarded complainant. Re- 
spondent’s counterclaim should be dismissed. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation $2,116.06, with interest there- 
on at the rate of 5‘percent per annum from July 1, 1961, until 
paid. 

Respondent’s counterclaim is hereby dismissed. 

The facts shall be published. 


Copies hereof shall be served upon the parties. 


(No. 8606) 


Im re D. L. P1AzzZA COMPANY. PACA Docket No. 9101. Decided 
August 26, 1963. 


Repeated and Flagrant Violations — Revocation 
of License 


Respondent’s flagrant and repeated failures to account and pay fully and 
promptly constitute violations of the act, and respondent’s license under 
the act is revoked. 


Mr. James E. Horton, for complainant. Respondent pro se. Mr. Jack Bain, 
Hearing Examiner. 
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Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agri- 
cultural Commodities Act, 1930 (7 U.S.C. 499a et seq.), insti- 
tuted by a complaint filed June 5, 1963, by the Director, Fruit 
and Vegetable Division, Agricultural Marketing Service, United 
States Department of Agriculture. The respondent, D. L. Piazza 
Company, of Minneapolis, Minnesota, was charged with failing 
to account and pay promptly for numerous interstate shipments 
of perishable agricultural commodities. 


Copies of the complaint and the rules of practice were served 
personally upon respondent’s president June 7, 1963, and respond- 
ent was informed that failure to deny the allegations of the 
complaint would constitute admission of them. On June 24, 1963, 
respondent filed a letter admitting it owed the money. 


Thereafter, the proceeding was assigned to Hearing Examiner 
Jack W. Bain who issued a recommended decision without further 
investigation or hearing pursuant to section 47.30 of the rules 
of practice (7 CFR 47.30). The recommended decision adopted 
the allegations of fact in the complaint and recommended that 
respondent’s license under the act be revoked for flagrant and 
repeated violations of the act. The respondent has not filed ex- 
ceptions thereto. 


FINDINGS OF FACT 


1. Respondent is a corporation, D. L. Piazza Company, whose 
address is 100 North 7th Street, Minneapolis 3, Minnesota. The 
officers of the corporation are Sam L. Piazza, president and treas- 
urer and holder of 100 percent of the stock, and Charles Karka- 
lets, vice-president and secretary. The present mailing address 
of Sam L. Piazza is 4684 East Shields Avenue, Fresno, Califor- 
nia. 


2. During the period about August 26 to about October 2, 
1962, respondent received on consignment 21 separate lots of 
fruit in interstate commerce, as detailed in the complaint, ac- 
cepted and sold the fruit, but failed to account truly and cor- 
rectly and make full payment or full payment promptly of the 
net proceeds realized. 


3. During the period about March 10 to about November 5, 
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1962, respondent purchased, received and accepted 24 separate 
lots of perishable agricultural commodities in interstate com- 
merce from 14 shippers, as detailed in the complaint, but failed 
and refused to make full payment or make full payment promptly 
of the agreed purchase prices. 


4. Pursuant to the provisions of Section 9(b) of the Admin- 
istrative Procedure Act (5 U.S.C. 1008i(b)), on April 18, 1963, 
respondent was afforded the opportunity to demonstrate or 
achieve compliance with the requirements of the act relating 
to the allegations contained in paragraphs 3 through 21 of the 
complaint. Respondent has failed to do so. 


CONCLUSIONS 


Respondent’s flagrant and repeated failures to account and pay 
fully and promptly constitute violations of the act for which 
revocation of its license should be ordered. In re James L. 
(Lonnie) Cecil, 7 A.D. 1105 (1948): In re R. Patt Brokerage, 
Inc., 20 A.D. 1186 (1961). 

ORDER 


Effective on the 20th day after the date of this order any 
license held by respondent under the act is revoked. 


Copies hereof shall be served upon the parties. 


DISMISSAL — SETTLEMENT BETWEEN PARTIES 
(No. 8607) 


PACA Docket No. 8253. Dismissed August 1, 1963, by Thomas 
J. Flavin, Judicial Officer. 


(No. 8608) 


PACA Docket No. 9130. Dismissed August 8, 1963, by Thomas 
J. Flavin, Judicial Officer. 
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(No 8609) 


PACA Docket No. 8817. Dismissed August 14, 1963, by Thomas 
J. Flavin, Judicial Officer. 


(No. 8610) 


PACA Docket No. 9117. Dismissed August 19, 1963, by Thomas 
J. Flavin, Judicial Officer. 


(No. 8611) 


PACA Docket No. 9163. Dismissed August 19, 1963, by Thomas 
J. Flavin, Judicial Officer. 


REPARATION AWARDED — DEFAULT ORDER 
(No. 8612) 


MARTIN & COMPANY v. MINNIX & WHITE PRODUCE COMPANY. 
PACA Docket No. 9139. Reparation of $1,670.50 with 5 percent 
interest from November 1, 1962, awarded complainant against 
respondent in order issued August 1, 1963, by Thomas J. 
Flavin, Judicial Officer. 


(No. 8613) 


THE FOREST CITY-WEINGART PRODUCE Co. v. JOHN Russo, & 
Sons. PACA Docket No. 9152. Reparation of $237.50 with 5 
percent interest from December 1, 1962, awarded complainant 
against respondent in order issued August 8, 1963, by Thomas 
J. Flavin, Judicial Officer. 
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(No. 8614) 


J. E. NELSON & SONS v. WALLING, INC. PACA Docket No. 9145. 
Reparation of $472 with 5 percent interest from August 1, 
1962, awarded complainant against respondent in order issued 
August 8, 1963, by Thomas J, Flavin, Judicial Officer. 


(No. 8615) 


NORMENT FOLEY v. RIPLEY VEGETABLE COMPANY, INC. PACA 
Docket No. 9150. Reparation of $621.95 with 5 percent 
interest from July 1, 1962, awarded complainant against re- 
spondent in order issued August 9, 1968, by Thomas J. Flavin, 
Judicial Officer. 





(No. 8616) 


DAN GLODOWSKI v. BLOCH & Co., INc. PACA Docket No. 9154. 
Reparation of $2,154.19 with 5 percent interest from October 
1, 1962, awarded complainant against respondent in order 
issued August 9, 1963, by Thomas J. Flavin, Judicial Officer. 


(No. 8617) 


S. ALBERTSON COMPANY, INCORPORATED v. A. SARNO. PACA 
Docket No. 9158. Reparation of $148 with 5 percent interest 
from January 1, 1963, awarded complainant against respond- 
ent in order issued August 14, 1963, by Thomas J. Flavin, 
Judicial Officer. 


(No. 8618) 


F. L. BEHLING CoMPANY v. MRS. EARL SMITH. PACA Docket 
No. 9156. Reparation of $477.50 with 5 percent interest from 
November 1, 1962, awarded complainant against respondent in 
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order issued August 14, 1963, by Thomas J. Flavin, Judicial 
Officer. 


(No. 8619) 


BILL BORCHARDT v. MINNIX & WHITE PRODUCE COMPANY. PACA 
Docket No. 9161. Reparation of $840.16 with 5 percent inter- 
est from February 1, 1963, awarded complainant against re- 
spondent in order issued August 14, 1963, by Thomas J. 
Flavin, Judicial Officer. 


(No. 8620) 


HELMS POTATO Co. v. B & S PRopucE. PACA Docket No. 9157. 
Reparation of $1,117.75 with 5 percent interest from April 
1, 1963, awarded complainant against respondent in order 
issued August 14, 1963, by Thomas J. Flavin, Judicial Officer. 


(No. 8621) 


HELMS POTATO Co. v. MINNIX & WHITE PRODUCE COMPANY. 
PACA Docket No. 9159. Reparation of $2,307.15 with 5 per- 
cent interest from April 1, 1963, awarded complainant against 
respondent in order issued August 14, 1963, by Thomas J. 
Flavin, Judicial Officer. 


(No. 8622) 


YAKIMA FRUIT & COLD STORAGE Co. v. MINNIX & WHITE PRODUCE 
CoMPANY. PACA Docket No. 9160. Reparation of $862.50 with 
5 percent interest from April 1, 1963, awarded complainant 
against respondent in order issued August 14, 1963, by Thomas 
J. Flavin, Judicial Officer. 
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(No. 8623) 


COLORADO POTATO GROWERS EXCHANGE v. BOLER FRUIT & VEGE- 
TABLE COMPANY. PACA Docket No. 9166. Reparation of $5,370 
with 5 percent interest from May 1, 1963, awarded complain- 
ant against respondent in order issued August 15, 1963, by 
Thomas J. Flavin, Judicial Officer. 


(No. 8624) 


S. ALBERTSON COMPANY, INCORPORATED v. CAMPO BROS., INC. 
PACA Docket No. 9165. Reparation of $82 with 5 percent in- 
terest from January 1, 1963, awarded complainant against re- 
spondent in order issued August 19, 1963, by Thomas J. Flavin, 
Judicial Officer. 


(No. 8625) 

PRODUCE CREDIT ASSOCIATION, INC. v. H & E PRODUCE Co. PACA 
Docket No. 9164. Reparation of $1,041.15 with 5 percent inter- 
est from February 1, 1963, awarded complainant against re- 
spondent in order issued August 19, 1963, by Thomas J. Flavin, 
Judicial Officer. 


(No. 8626) 


PETER MCCLEES v. MICHAEL SAPERSTEIN. PACA Docket No. 9138. 
Reparation of $472.13 with 5 percent interest from April 1, 
1963, awarded complainant against respondent in order issued 
August 20, 1963, by Thomas J. Flavin, Judicial Officer. 


(No. 8627) 


SUN-MIST CITRUS, INC. v. THE CITRUS COMPANY. PACA Docket 
No. 9155. Reparation of $2,345.32 with 5 percent inter- 
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est from January 1, 1963, awarded complainant against re- 
spondent in order issued August 20, 1963, by Thomas J. Flavin, 


Judicial Officer. 


(No. 8628) 


WINTER-MEX. PRODUCE Co. v. FRANK M. ELLSWORTH AND Ro- 
LAND BoyD. PACA Docket No. 9162. Reparation of $1,705.50 
with 5 percent interest from March 1, 1963, awarded com- 
plainant against respondent in order issued August 20, 1963, 

by Thomas J. Flavin, Judicial Officer. 


STAY ORDER — PENDING ISSUANCE OF FURTHER ORDER 
(No. 8629) 


IDAHO POTATO GROWERS, INC. v. WIESCAMP & MITCHELL PRO- 
DUCE Co. PACA Docket No. 9125. Order issued August 8, 1963, 
by Thomas J. Flavin, Judicial Officer. 


(No. 8630) 


THOMAS J. HOLT COMPANY v. DU BAL PACKING COMPANY. PACA 
Docket No. 8632. Order issued August 13, 1963, by Thomas J. 
Flavin, Judicial Officer. 





